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BRIEF FOR PETITIONERS © 


JURISDICTIONAL STATEMENT 


The Complaint below issued on May 15, 1961_ It alleged that peti- 
tioners engaged in specific deceptive acts and practices in violation of 


Section Five of the Federal Trade Commission Act.” 


+ J.A. 1-6, 


2 15 U.S.C.A. 45. 
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After hearings, an examiner of the Commission entered an Initial 
Decision dated October 18, 19623 Exceptions to the Initial Decision were 
filed by petitioners and the Commission entered its "Decision and Final 
Order" on February 28, 1964.4 


Petition for Review was filed with this Court on May 25, 1964,° and 
by its prehearing Order entered June 30, 1964,° this Court adopted 
Stipulations of the parties which included time for filing briefs. It was 
therein provided that petitioners’ brief be filed on or before October 15, 
1964. 


Upon motion of petitioners, the time for filing this Brief was ex- 
tended until October 28, 1964, by Order dated October 26, 1964." 


The jurisdiction of this Court is founded upon Section Five (d)(e) 
of the Federal Trade Commission Act.® (38 Stat. 719, Act of Septem- 
ber 26, 1914, as amended.) 


STATEMENT OF THE CASE 


The complaint below charged that petitioners’ advertising and 
marketing practices are deceptive with respect to (1) the use of the 
trade name, "Waltham," (2) prices and preticketing, 10 (3) jewel 


1 12 


content of watches,!? and (4) guarantees. 


oe -A. 10b-118 


PY chs 123-125 

5 See Appendix A, this Brief. 
Appendix B, this Brief. 
Appendix C, this Brief. 

15 U.S.C.A. 45(d) (e) 


a .A. 3-4, Complaint, Par. Seven 


10; .A. 2, Complaint, Par. Three 
a .A. 3, Par. Five and Six 


125 .A. 3, Complaint, Par. Four 


6 
7 
8 
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Hallmark, Inc. was incorporated in linois in 1948 and the individ- 


ual petitioners here were also officers and directors of that company.2° 


The corporate petitioner, Waltham Watch Company, was incorpo- 
rated in Delaware, on May 16, 1957.14 


Pursuant to Plan of Reorganization" Hallmark and Waltham 
merged in 1959 and Hallmark was dissolved.?° 


However, even prior to both the formation of the Delaware corpora- 
tion and the merger of that company with Hallmark Inc., the latter 
company had acquired, in 1956, a license from the predecessor, Waltham 
Watch Company of Massachusetts, to use the trade name "Waltham" on 
watches. /6 Later, after a spin off by the Massachusetts corporation of 
its watch and clock business to the present Waltham Watch Company, 
petitioner here, license to Hallmark, Inc. was continued and a new 
licensing agreement executed. !? 


This latter license was amended by a later agreement between Hall- 


mark and the corporate petitioner.!® 


135 4 9,10, 11, CX 1A & 1D. (Commission Exhibit; 


The exhibits introduced into the record below were voluminous, 
many were not printed in the joint appendix. References herein to 
such exhibits in the original record are permitted by Stipulation of 
the parties entered in these proceedings: In this brief the references 
to the joint appendix will be given when the Exhibit referred to is 
included therein. If such reference is not given, it indicates that the 
exhibit referred to is included in the original record. 


145 a. 11, CX 2A-M. 

155 4 12, CX 3A-B, CX 4A-D, June 13, 1959. 
165 4. 13, CX 5A-L, dated March 23. 1956. 
175 4. 14, CX 6A-6, dated July 16, 1957. 


185 4. 14, CX 7A-C, December 30, 1957. 
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The record contains samples of petitioners' advertising and price 
. 19 
lists. 


The Massachusetts enterprise created by Aaron Dennison in 1849 
was not incorporated in Massachusetts until 1923.2° Control of that 
corporation was secured by interests identified as 'Axler" in 1956 
shortly after the corporation had granted the initial license to Hallmark.21 
Later, in 1957, the Massachusetts corporation by means of a form of 
reorganization known as a "spin off" transferred to the Delaware corpo- 
ration "all rights, licenses, trade-marks and trade names, subject to 
the license granted to Hallmark Inc.'"22 At the time of the "spin off" in 
1957, the old Massachusetts corporation changed its name to "Waltham 
Precision Instrument Company." Since that date the corporate petitioner 
has been the only Waltham Watch Company.”? 


The appendix to this brief includes samples of trade-mark regis- 
trations of the name "Waltham,"' owned by the Massachusetts corpora- 
tion, licensed to Hallmark, Inc., divested to the Delaware corporation 
(petitioners) subject to the license and now owned by the merged corpo- 


rate petitioner - 


a fe 18-19, CX 12 A-B, J.A. 96-97, CX 13 ‘effective Jan. 1, 1959). 
CX 14, (effective July 1, 1959}. CX 15 (effective July I, 1958), CX 16 A & B; 
CX 17 (effective July 1, 1958), CX 18, J.A. 98; CX 19 A-B,J.A. 100; CX 20 
(effective July 1,,1959); CX 21 (effective June 1, 1959}; CX 22,J.A. 101; etc. 


20 stipulation, J.A. 55 
21 ¢+ipulation, J.A. 55, See also, CX 5 A-L, J.A. 13, March 23, 1956. 
22 A. 55-56 


25 -A. 56, See Stipulation, original record pages 96-100 
2 


4These trade-marks are included also in the original record as appendices 
to Brief of Petitioners in Support of Exceptions to Initial Decision. 
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Origin of Watches 


Both Hallmark under its various license agreements and the pres- 


ent corporate petitioners have used the name "Waltham" on imported 
watches primarily of Swiss origin. The company manufactures and 
assembles watches from various domestic and imported components— 


the movements being imported, primarily from Switzerland.?° 


Prices 


Petitioners preticket their watches with suggested retail prices.76 


Their price lists were distributed to customers, including wholesaie 
catalogue distributors and contained, among other things, the suggested 


retail, the customer's cost and the manufacturer's selling prices.?! 


Customers in the wholesale catalogue area of the market, coded 
the "dealer cost" into a system of pricing which indicated the "sug- 
gested retail" for comparison. Such (catalogue) customers regularly 
sell petitioners' watches at the coded prices, which are substantially 


less than the suggested retail prices.7° 


Guarantees 


The terms and conditions of petitioners‘ guarantee are set forth in 
their guarantee certificate.29 It was the policy of the company to serv- 


ice and repair its watches for one year from the date of purchase unless 


ss Or 60 


26 ox 98, J.A. 59 


27; a. 59-60, CX 13, 17, 20, 21, original record. 
285A 59, 96-104 


290x A-D,J.A. 24 
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the watch had been abused, and, thereafter to repair such watches with- 
out charge except for cleaning and oiling. Parts, in both instances, 


would be replaced without charge.°° 


Jewels 


Petitioners affixed a Resevoil plate containing either four or eight 
jewels to some of their watches. This (Resevoil) device is patented and 
its addition to the movement increases the jewel count. Although the 
jewels contained in the device are functional, they do not fall within the 
definition of the Commission for watch jewels, that is, they do not serve 
as frictional bearings and do not come into contact with a moving part 
at a point of wear. The petitioners stipulated all facts pertinent to this 


issue but reserved the right to object to the Order as a matter of law.>* 


STATUTES, REGULATIONS AND RULES 
The Federal Trade Commission Act; 15 U.S.C.A. 45 


(a)(1) Unfair methods of competition in commerce, and unfair or 


deceptive acts or practices in commerce, are declared unlawful. 


(a)(6) The Commission is empowered and directed to prevent per- 
sons, partnerships or corporations ....from using unfair methods of 
competition in commerce, and unfair or deceptive acts or practices in 


commerce. 


(a) Upon the filing of the record with it, the jurisdiction of the 
Court of Appeals of the United States to affirm, enforce, modify, or set 
aside orders of the Commission shall be exclusive. 


305 A. 64 


a .A. 3, Paragraphs Five and Six of the Complaint. 
J.A. 103-104, See also "Initial Decision." 
J.A. 109. 
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The Lanham Act; 60 Stat. 433, 458, Act of July 5, 1946, as amended; 
15 U.S.C.A. 1064 
Provided that the Federal Trade Commission may apply to cancel 


on the grounds specified 


The Patent Act of 1952; 66 Stat. 797, Act of July 19, 1952 
C950 Sec. 1; 35 U.S.C.A. 


101, Inventions Patentable; 
Whoever invents or discovers any new and useful process, 
machine, manufacture or composition of matter, or any new 
and useful improvement thereof, may obtain a patent there- 
for... . 2 
102, Conditions for Patentability; novelty.... 
A person shall be entitled to a patent unless - 
(a) The invention was known or used by others... .or 
patented or described in a printed publication. ..or 
(b) The invention was patented or described in a printed 
publication. ...or in public use....or 
(c) He has abandoned the patent, or 
(a) The invention was first patented... vina foreign country 
prior to the date of the application....or 
(e) The invention was described in a patent granted.... 
...by another... before the invention thereof by the 
applicant. ..or : 
(f) He did not himself invent the subject matter....or 
(g) Before the applicant's invention thereof, the invention 
was made...by another 
282, Presumption of Validity; 
A patent shall be presumed valid. The burden of establishing 
invalidity of a patent shall rest ona party asserting it. 


Tariff Act of 1930: 19 U.S.C. 1001, Ch. 4, Schedule 3, Par. 367(a)‘b)ig) 
Printed as Appendix H, this Brief. 
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Guides Against Deceptive Pricing, Federal Trade Commission, promul- 
gated January 8, 1964, printed as Appendix F this Brief. 


Administrative Bulletin 64-10; Federal Trade Commission, May 6, 1964, 
printed as Appendix G this Brief. 


STATEMENT OF POINTS 


1. The Commission Order requires the individual petitioners to 
cease and desist using the name "Waltham" to designate or describe 
watches "without expressly. .. stating immediately in conjunction there- 
with the country of origin of each component....which is not entirely 


manufactured in the United States."5? 


This portion of the Order is not 
supported by any evidence. In addition, it is contrary to law, and in 
derogation of the rights inherent in the ownership of a trade name. It is 
novel in that it ascribes to the trade name "Waltham" the meaning that 
products upon which it may be used are made in the U.S.A. This portion 
of the Order is, in addition, in conflict with present Commission policy, 
as exemplified by Administrative Bulletin 64-10 dated May 6, 1964, and 
its enforcement against petitioners would be arbitrary and capricious 
since competitors using trade names of like historically domestic sig- 
nificance, will not become subject to similar orders, though their prac- 
tices with respect to use of those names on imported watches and 


watches containing imported components are the same as petitioners. 


2. The Order requires all petitioners to cease and desist adver- 
tising, disseminating or distributing any list, preticketed or suggested 
retail price "that is not established in good faith as an honest estimate 
of the actual retail price or that appreciably exceeds the highest price 
at which substantial sales are made in respondents’ (petitioners') trade 


area.” 33 


3 


25.4. 124 


9 , 


This portion of the Order is based upon findings 8 and 9 of the 
Commission,*4 which it substituted for findings 8 and 9 of the exam- 


iner.35 


There is no evidence to support substitute findings 8 and 9 of the 
Commission. The portion of the Order is contrary to law, and, in light 
of present Commission practice exemplified by its "Guides Against 
Deceptive Pricing," promulgated after the Initial Decision was entered 
below, similar orders will not be entered against competitors engaged 
in similar practices. Accordingly, enforcement of this portion of the 
Order would be arbitrary and capricious and a violation of administra- 


tive due process of law. 


3. The Order requires the individual petitioners to cease and 
desist representing jewels as watch jewels, unless each of them so 
designated or represented serves a purpose of preventing against wear 
from friction by providing a mechanical contact with a moving part at 


a point of wear .36 


This portion of the Order is arbitrary and capricious, contrary to 


law and in conflict with a governing decision of this Court. 


4. The Order requires all petitioners to cease and desist repre- 
senting that their merchandise is guaranteed unless the nature, extent 
and conditions of the guarantee and the manner in which it will be per- 


formed are clearly set forth in conjunction with the representation of 


guarantee. This portion of the Order is not supported by any substantial 


evidence. 
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SUMMARY OF ARGUMENT 


1. The petitioner corporation owns, and at all times material, 
owned the trade name "Waltham." By 1898, that name had lost its 
primarily geographic significance and acquired a secondary meaning 
which identified it with watches sold by its owner, Waltham, like all 
competitors, has become an importer of watches and watch components. 
The use of the trade name, "Waltham," on such imported watches or 
watches containing imported components is not, pey se, deceptive. The 
Order is contrary to law because it so holds and in essence estab- 


lishes a novel concept — "Waltham" means ‘made in U.S.A." 


a) Administrative Bulletin 64-10, dated May 6, 1964 is definitive 
of the present Commission policy with reference to country of origin. 
Competitors of petitioners will not be charged and subjected to an 
order similar to that here under review as a result of the policy change 
reflected in that bulletin. Waltham should be accorded the same treat- 
ment as will be accorded its most favored competitor under that policy. 
Consequently, the Order is arbitrary and capricious and contrary to law. 


2. Findings 8 and 9 of the Commission are not supported by any 
substantial evidence and the Order entered thereon is contrary to law. 
There is absolutely no evidence that petitioners’ "suggested retail 
prices" were not established in good faith. Good Faith was not an ele- 
ment of proof required by the Complaint. Its inclusion in the Order is 
based upon "Guides Against Deceptive Pricing” promulgated at about 
the same time the Order was entered but long after the Complaint 
issued and the evidence was entered. Nor is there any evidence to sup- 
port the Order requirement that the petitioners’ suggested retail prices 
exceed the highest price at which substantial sales are made in their 


trade area. Again, the margin between selling price and suggested 


retail in a trade area were not elements of the proceeding until the 
"Guides," above referred to, were promulgated shortly before the Order 
was entered. The Order with reference to preticketing is, therefore, 
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arbitrary and capricious, contrary to law and the case should be re- 


manded for the taking of further evidence bearing upon the points here 


raised. 


3. Patented Resevoil contains jewels that are functional and useful 
but do not serve as frictional bearings, that is protect against wear 
from friction by providing a mechanical contact with a moving part at a 
point of wear. That Definition of "jewels" was established before the 
Resevoil invention was patented. Its grant of patent represents that it is 
an advance in the prior art to which the definition is applicable. This 
Court has given a definition of a watch jewel which differs from that of 


ot The jewels used by peti- 


the Commission as set forth in its Order. 
tioners here fall within that definition and the Order is arbitrary and 


capricious and contrary to law. 


4. The evidence establishes that petitioners do clearly set forth 
the qualifications, terms and conditions of their guarantees and that 
their policy is to perform in accordance with such terms and conditions. 
Consequently, the Order in respect to petitioners’ guarantee practice 
is not supported by any substantial evidence. 


ARGUMENT 


1. THE TRADE NAME "WALTHAM" 


The individual petitioners are required by the Order to cease and 
desist using the name "Waltham" to describe or designate watches with- 


out stating in immediate conjunction therewith the country of origin of 


each component not entirely manufactured in the United States 3° 


37 Tornek v. F.T.C., 276 F.2d 513 
383.A. 116 
Petitioners will concede that part 3 of the portion of the Order relating 
to the individual petitioners is proper in the circumstances of this case, but 
note that the use of the slogans upon which it is based was discontinued when 
the individual petitioners here acquired control of Waltham. 
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Although there is evidence that petitioners import movements 
from Switzerland and other components from various other countries,°” 
there is no evidence that such imported components are improperly 


marked as to their country of origin. 


In fact, the physical exhibits in evidence are marked in conformity 
4 
with the requirements ofthe Tariff Act of 1930. x 


In the absence of evidence to the contrary, it must be presumed 
that components of petitioners’ watches are marked to conform to the 
legal requirements as to country of origin. It is submitted that there is 
no such evidence and the presumption in favor of petitioners in this 


regard must persevere throughout this portion of the Argument. 


All of petitioner's competitors are importers of movements and 
of other watch components. Many are traditionally associated with 
domestic manufacture, yet their trade names, like "Waltham", are being 
used on such imports. None have been charged, as has Waltham here, 
with deception involving the use of their traditionally American trade 


names on imported watches. 


Several months after the Order was here entered by the Commis- 
sion on February 28, 1964, the Commission abruptly changed its policy 
with respect to country of origin. That change of policy is reflected in 
Administrative Bulletin 64-10 dated March 6, 1964, which is printed as 
Appendix "G” (infra). Among other things, the Bulletin provides: 

1. This Bulletin contains instructions which shall govern 
staff processing of all foreign origin matters. 


There shall be cooperation and consultation at all times 
among the three Bureaus (Deceptive Practices, Industry 
Guidance, Economics) to achieve uniform compliance with 
these instructions. 


ai J.A. 59-60. 


40 19 U.S.C.A. 1001, par. 367 (b)(g). See exhibits 44C, 92C and 98C. 
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2. Foreign origin matters involve: 

A. Affirmative misrepresentation of the country or place 
of origin of a product or its components, and 

B. Failure to disclose the foreign country or place of 
origin of a product or its components. 


3. All foreign origin matters within the jurisdiction of the 
Bureau of Customs 1/ shall be referred to it by the liaison 
officer 2/ unless he believes that the Bureau's remedy would 
be inadequate and that the matter meets the criteria of 
paragraphs 4 or 5 below. 


4. Country-of-origin matters involving affirmative misrepre- 
sentation of country of origin are to be treated like other 
deceptive practice matters. 
5. No action shall be taken in any matter involving non disclo- 
sure of country of origin unless there is a clear and compelling 
probability that substantial deception and public interest are 
involved. 

A. Among the factors to be considered in evaluating the 
substantiality of the public interest are: | 


(3) The significance to the public of the deception. 

(4) Whether non disclosure of country of origin is an 
industry-wide practice, or respondent's non disclo- 
sure has caused substantial diversion of business 
from competitors. 


B. Ina matter involving a product as to which only a 
component is of undisclosed foreign origin, no action shall be 
taken unless such component: : 

(1) Is a principal part or ingredient, or is a primary 
functional element, and 

(2) Is not promptly replaceable by one of like quality 
available in the United States. 


C. Ina matter involving non-disclosure of foreign origin 
in an advertisement, no action shall be taken unless ordered 
by the Commission. 


D. Country-of-origin non-disclosure matters shall be 
accorded low priority. 


Obviously, the petitioners have not been afforded the procedural 
and evidentiary advantages that the Commission’s present policy affords 
all of their competitors. It is submitted that the portion of the order 
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here under consideration is arbitrary and capricious and has the tendency 
and capacity to divert trade from petitioners to their competitors, who will 
be permitted under present policy to engage in practices prohibited 
petitioners. 


This Court now has exclusive jurisdiction of this entire proceed- 


ings, *! and should either vacate the provision thereof numbered 2, 


relating to the individual petitioners, or remand for further proceeding 


in conformity with the present policy of the Commission. 


Petitioners must be accorded the same commercial privileges 
and administrative protection that will be afforded their most favored 
competitors. 


Il. A NOVEL CONCEPT 


But the proscription of the Order to which the argument is here 
addressed is challenged on principles of law rooted far more deeply 
than the ebb and flow of agency policy. 


It should be noted that this portion of the Order does not merely 
require disclosure of the country of origin of imported watch components, 
it requires significantly, that it be disclosed "expressly, clearly, cons- 
picuously and prominently in immediate connection . . 42 Sith the use 
of the name "Waltham". 


This may be construed to mean that wherever petitioners use their 
conceded valid trade name, they must, in conjunction therewith, set forth 
clearly and conspicuously the country of origin of each and every imported 
component of the product upon which the name is used. Apart from the 
sheer folly of such a requirement, the consuming public, like Jason and 


the Golden Fleece might spend an errant life time determining the nature, 


41 45 U.S.C.A. 45(d). 


42 5 a. 116. 
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origin and source of a product they might otherwise ‘have purchased by 
spontaneous association of good will with the trade name. 


It is apparent that the impact of the Order is directed at the use 
of the name "Waltham" on imported watches or watches of imported 
components, and not at mere failure to disclose the origins of those 
watches and components. 


Therefore, the Commission had to conclude as a matter of law 
that Waltham" has a legal meaning or connotation which creates decep- 


tion when it is used, sans qualification, on imported products. 


Such a meaning or signification is novel and absolutely without 
precedent. In essence, the Commission is holding that Waltham”, 
apart from the secondary meaning which identifies it with the products 
sold by its owner, has acquired a kind of common acceptation by virtue 


of which it has come to mean that such products are made in US.A. 


What evil would befall Ford and General Motors had the new policy 

of the Commission, above referred to, not interceded to protect their 
use of their names on products that are being assembled from components 
imported from half the Western World? It would appear that only the 
consumer will suffer if the retention of good will involved in an established 
trade name, is to be weighed againt the economies inherent in importa- 
tion of foreign components with a foreign marked bill-board as the 
epitaph swaying the balance or decision in favor of an unobliterated 
"Ford" or "Chevrolet" as opposed to a more economical product. 

The Law of Trademarks is one cornerstone of the law of 

unfair competition: considerations arising out of the competi- 

tive relationship, therefore, should prevail over any claimed 


public right. Such a right cannot be invoked as a shield for 
the furtherance of unfair competition’ 


It is conceded that the Waltham Watch Company has acquired by 


ae Callman, Rudolph, "Unfair Competition and Trade Marks" (Callaghan, Chicago 
2nd Ed.) Vol. 3, page 1671. 
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succession the rights to the use of the trade-mark and trade name 
Waltham" which had originally vested in a watch enterprise started by 
Aaron Dennison in 1849in Waltham, Massachusetts. 


The Commission's Order is predicated upon the theory that the 
unqualified use of the trade name "Waltham" and of truthful slogans 
concerning the product becomes deceptive when the product is composed 


of imported components. *# 


It is submitted, that the Commission has given to "Waltham" the 
third meaning that is without precedent. In so doing, it is respectfully 
submitted, it has blasted away one of the cornerstones of the law of unfair 
competition by permitting a misconceived sense of public right to prevail 
over considerations arising out of the competitive relationship. It has 
invoked this false claim of public right as a shield for the furtherance of 


unfair competition.*° 


The Order here being reviewed would require petitioners to clearly 
disclose the country of origin of each component of ''Waltham" watches 
not entirely manufactured in the United States. 


Admittedly, the owner of the trade-mark or trade name may not 
use, nor permit'the use of such trade-mark or trade name in a manner 
designed to deceive the public. It is nevertheless respectfully submitted 
that the lawful owner's decision to use a validly acquired trade-mark or 
trade name on imported rather than domestic products is not a design 
for deception. 


ie For emphasis, it is here repeated that the original company (Massachusetts 
corporation) became an importer long before the Axlers in the succession of its 
management, used the slogans complained of below. 


45 singer Mfg. Co. v. June Mfg. Co., 166 U.S. 169; 41 L. Ed. 118: 16S, Ct. 1002 
(1896) and see also: McLean v. Fleming, 96 U.S. 246; 24 L. Ed. 828 (1878). 
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In the Singer case*® where the effect of a generic word was in issue, 
the Supreme Court said it did not follow that the general power vested in 
the public to use the name imports that there is duty imposed on the one 
using it to adopt such precautions as will protect the ‘property of others 
and prevent injury to the public interest, if by doing so no substantial 
restriction is imposed on the right of freedom of use. This principle is 
elemental and applies toevery form of right and is generally expressed 


by the aphorism sic utere tuo ut alietum non laedas. : 


The Commission relies upon the examiner's finding’” that the sale 
of imported watches under the trade name "Waltham" is deceptive because 
the name (has) long (been) associated by the public with entirely American 
products, made in Waltham, Massachusetts! 


It must do so because there is no evidence of deception and because 
the alleged false representations are true, unless when used in conjunction 
with the name Waltham on imported watches they become deceptive or 
false and misleading because that name has acquired a third meaning 
which identified it with products made in the U.S.A. 


There is no precedent for such a proposition, none has been cited 


nor can any be inferred from the precedents relied upon below. 


"Waltham" Does Not Mean "made in U.S.A." 
It is a valuable property right now owned by the Waltham Watch 
Company of Delaware. (petitioners) 


After the spin off the Massachusetts corporation changed its name 
to the Waltham Precision Instrument Company, Inc., which has been 
engaged in the precision instrument business (other than watches) in 
Waltham, Massachusetts. The Waltham Watch Company has been engaged 


in the manufacture, importation, distribution and sale of watches since the 


46 singer Mig. Co. v. June Mfg Co., 163 U.S. 169; 41 L. Ed. 118, 16 S. Ct. 1002 
(1896). | 


475 A. 114, Findings 14, 15. 
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spin off and since the merger with Hallmark, Inc., its plant and principal 


place of business has been located in Chicago?® 


Petitioners own valid and subsisting trade-mark registrations of 
"Waltham" originally acquired by the old Massachusetts corporation. 
(See Appendices "D" & "E", this Brief.) 


The proposition that a trade name can acquire a meaning which 
identified the products upon which it is used with American manufacture, 
must, we submit, be squarely confronted by this Court, unless that novel 
concept is to be judicially sanctioned. 


Il. SECONDARY MEANING 


"Waltham" has acquired a secondary meaning which had been ju- 
dicially recognized by 1899. By that time it had acquired common 
acceptation by long and continuous use and had lost its primarily geo- 
graphic significance. 


In other words, though it originally had meant "watches made in 
Waltham, Massachusetts," by 1899 the court had come to recognize that 
it hadlost that geographic significance and come to mean watches manu- 
factured by the owner of the trade name. Had it not acquired this second- 


ary meaning, it could not have become a trade name. 


Now the Commission, by its Order, and in the proposition of law 
stated above as its basis, would restore the geographic significance 
which Waltham had lost by 1899. In fact, it would not only restore that 
geographic meaning, but broaden it from mere identification of a town 
in Massachusetts to mean "made in the United States’ when used on 
watches. There is no precedent to support such a restoration, and the 


cases relied upon below are not authority for it.°° 


ae See "Statement Of The Case," supra. 


49 4 merican Waltham Co. v. U. §. Watch Co., 173 Mass. 85; 52 N.E. 141 (1899). 


50 caw. P. Paul & Co., Inc, v. Federal Trade Commission, 169 F. 2d 294 (C.A. 


D.C. 1948). Compare F.T.C. v. Walker's New River Mining Co., 79 F. 2d 457, 586, 
(C.C.A,, 4, 1935) 
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Waltham, like all competitors, marks the country of origin under 


the numeral ''6" on the face or dial of the imported watches in conform- 


ity with the requirements of the Bureau of Customs.*? 


Obviously, the Commission's Order singles out Waltham in a highly 
competitive industry and would unfairly and inequitably require it to 
‘water down" its trade name, while competitors, whose acts and practices 
are identical, will continue to use their equally well established trade 


names without qualification or limitation. 


The value of a trade name or trade-mark is vested in the right to 
use it for advertising and marketing purposes. It would appear that the 
Commission, having a mandate from the Congress to maintain fair com- 
petition, is here fostering unfair competition. Quaere: If the Massa- 
chusetts Petitioner were to re-acquire the rights to the trade name, 
could it use it without qualification on imported movements in the same 
manner it did before licensing that use to Hallmark, Inc.? 

The Waltham Case Decided in 1899°” is Res Judicata 


On The Issue Of Secondary Meaning, and the Order 
Below In Conflict With That Decision. 


The Waltham Case is a landmark in the law of secondary meaning 
and discussed by every authority who has written in the field of trade 


names and trade-marks. 


The defendant had bezun the manufacture of watches in Waltham in 
bona fide. The problem which arose was stated by the late Mr. Justice 
Holmes, then presiding judge of the Massachusetts: Court as follows: 

It is desirable that the Plaintiff should not lose customers by 
reason of the public mistaking another manufacturer for it. 
It is desirable that the Defendant be free to manufacture 


watches at Waltham and to tell the world that it does so. The 
two desiderata cannot both be had to their full extent and we 


2 


51 ox 98c. 


= American Waltham Co. v. U.S. Watch Co., supra. 
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have to fix the boundaries as best we can (page 86 of that 
decision). 

Confronted with this problem, the Court there decided that the 
predecessors of petitioners had made the name Waltham so widely known 
for watches that the primary trade meaning of the word "Waltham" in fact 
indicated the Plaintiff's article and not the geographical locality. Conse- 
quently, the Court deemed the name "Waltham" a valid common law trade- 
mark and enjoined the defendant absolutely from using Waltham in a trade- 
mark sense and in particular from advertising its watches as Waltham 
watches. But the Court went even further enjoining the defendant from a 
non-denominative use of the term by also forbidding it to state upon the 
dials of its watches that they were made in Waltham. The defendant was 
not even allowed to use the name Waltham, Massachusetts, on the inner 
plates of its watches without an accompanying statement clearly distin- 


guishing its watches from those of the Plaintiff.°° 


Geographical names having attained a controlling secondary mean- 
ing have been held valid regardless of the domicile of the producer. It 
is common knowledge, for instance, that a consumer buying "Faris" 
garters,“ "Philadelphia Cheese,"°” etc., does not believe or understand 
that the product he is buying emanates from the geographical place cap- 


tured in the trade name. 


In the "Phillies" cigar case” the right to use the word "Phillies" 


in the tradename was upheld even though the evidence established that as 
far back as 1932 many of the company's cigar were manufactured in New 
J ersey.>’ 


a Derenberg, Walter, "Trade Mark Protection and Unfair Trading," Matthew 
Bender, Albany, N.Y., 1936, page 341. 


54 A Stein & Co. v. Liberty Garter Co., 198 F. 959 (D.C.S.D.N.Y. 1912) 

= Intl. Cheese Co. v. Phoenix Cheese Co., 103 N.Y.S. 362 (1907). 

56 payuk Cigars v. Schwartz, 1 F. Supp. 286 (D.C.N.J. 1932) 

oe See also: Anheuser-Busch v. Budweiser Malt Products Co., 295 F. 306 (C.C. 


A. 2, 1923); Hyde Park Clothes, Inc. v. Hyde Park Fashions. Inc., 204 F. 2d 223 
(C.C.A. 2, 1953). 
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It is also well settled that the right to protection of a geographical 
name that has acquired secondary meaning, "is not lost because the one 
using it moves his plant to a place which does not bear the name which 


has thus been used as a trade name..." se 


IV. THE EFFECT OF WALTHAM'S MOVE TO CHICAGO 
FROM MASSACHUSETTS 
Since it may be conceded that Petitioners could have escaped the 
bondage of the negative limitation or positive disclaimer required by this 
Order had they remained in Massachusetts after acquiring control of the 
company, the Court must inquire into the significance of the move to 


Chicago. 


The Commission has never challenged the validity of the present 
("spin off") company's title to the trade name and trade-mark "Waltham". 
However, by virtue ofits order, it does challenge the right to use those 
properties in Chicago in the same manner they could have been used had 
economic or other considerations advised management to remain in 
Waltham and import as the Massachusetts corporation had prior to the 


Hallmark license. 


Petitioners respectfully submit that the Commission in so doing 
completely ignores the wealth of law controlling this question. 


The prominent trade-mark authority, Harry D. Nims, has treated 


this subject at some length:°? 


The right to protection of a geographical name used to 
indicate source, is not lost because the one using it moves 
his plant to a place which does not bear the name which has 
thus been used as a trade name. This is not a reason why 
he may not continue to claim protection in the use of the 
name of the place where formerly he was located, if prior to 


oe Nims, Harry D., "Unfair Competition and Trade Marks, (Baker, Voorhis & 
Co., Inc., N.Y., 4th Ed. 1947). Vol. 1, page 318. 


59 Supra. 
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the time of his removal he has acquired a secondary meaning 
as used by him. (Badlin v. Cusenier, 221 U.S. 580, 31 
Supreme Court 669(1910).) 


In Siegert v. Gandolfi,°° it is stated that: 


If the geographical name has become a secondary designation 
indicative of the product of the particular manufacturer, it 

is as much entitled to protection as any arbitrary or fancy 
name which he might have selected; and the circumstances 
that the manufacturer might have removed his place of 
business and is making his product in some other place is of 
no more consequence that it would be if he had adopted tne 
fancy name. 

There, complainants were the successors of the original manufacturer 
of "Siegert's Angostura Bitters" with which the name "Angostura" had long 
been identified. This was the name of a city in Venezuela where the 
bitters were first made though the factory had long since been transferred 
to Trinidad. Defendants made bitters of a similar kind in Baltimore, and 
sold them as "Angostura" Bitters imitating at the same time complainant's 
bottles and labels, but correctly stating in the labels and circulars their 
own name and the place of manufacture. However, the word "Angostura" 
had acquired a secondary meaning and was not open to the use of defendants 


and these rights were not lost by the removal. 


The law appears settled. The right to use a valid geographic trade- 
name which has acquired secondary meaning is vested in the owner of 
that trade name irrespective of the status of the business, once the right 


to use is acquired. 


The proposition underlying the Order here would require all name 
brand manufacturers to either discontinue the importation of foreign 
components and products (contrary to economic public policy), or to 
label the ultimate product like a bill-board, disclosing the foreign origin 
of each imported component. There is no basis in law to support that 
proposition. 


60 Siegert v. Gandolfi, 149 F. 100 (C.C.A. 2, 1906). 
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A trade name once acquired cannot, as the Commission contends, 
pass into the public domain. The property right vests, rather, in the 
owner of the trade name. It identifies the product with the owner and 
becomes a property which is subject to the owner's control. The 
public has no vested interest in the exercise of control over private 
property of this nature any more than it does over general rights in and 


to personal property. 


"Waltham" having acquired a secondary meaning by 1899 has come 
to mean watches made by the owner of that tradename. Petitioner, 
Waltham Watch Company, has by succession acquired such right and 


owns the name. we 


Numbered paragraph 2 of the portion of the Order addressed to 
the individual respondents is therefore arbitrary and capricious and 


contrary to law and should be reversed. 


V. PRETICKETING AND PRICING 


The Order, as here pertinent, is addressed to all petitioners and 
requires them to cease and desist "Advertising, disseminating or distrib- 
uting any list, preticketed or suggested retail price that is not established 
in good faithas an honest estimate of the actual retail price or that appreci- 
ably exceeds the highest price at which substantial sales are made in 


respondent's trade area. ©” 


Paragraph three of the Complaint 63 had charged petitioners with 
"engaging in the practice of attaching or causing to be attached price 
tickets to their said products upon which certain amounts are printed. 

... also disseminated. . . . price lists, catalogues, catalogue insert sheets, 
_. . and other forms of advertising in which certain amounts are shown 


6] see: Gebbie v. Stitt, 82 Hun. (N.Y.) 93; 31 N.Y. Supp. 102. Compare El Moro 
Cigar Co. v. F.T.C., 107 F. 2d 429 (C.C.A. 4, 1939). See also: ex parte Fils de R. 
Picard, et Cie, 9 U.S.P.Q. 208 (Comm. of Patents, 1931) and Hazel Bishop, Inc. v. 
Perfemme, Inc., 137 U.S.P.Q. 4 at page 5; C.C.A. 2 decided March 1, 1960, case 
No. 235. 


62 5A. 125. 63 


J.A, 2. 
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as the retail prices . . . (they) thereby represent, directly or by implica- 
tion, that said amounts are the usual and regular retail prices of said 
products. In truth, "watches are usually and customarily sold at retail 
and are fictitious retail prices.” 


Among others, the examiner in his Initial Decision had entered 


Findings 8 and 9, as follows:°* 


8. Respondents represent directly or indirectly by such 
materials that the amounts shown are the usual and regular 
retail prices. 


9. In truth and in fact the prices on the tickets and in the 
materials mentioned are in excess of the prices at which 
said watches usually and customarily are sold at retail 
prices. 


But the Commission substituted its own findings for those above 


quoted: me 


8. Respondents represent directly or indirectly by such 
materials that the amounts shown have been established in 
good faith as an honest estimate of actual retail prices 
which do not appreciably exceed the highest prices at which 
substantial sales of their watches are made in their trade 
territory. 


9. In truth and in fact respondents know that the retail 

prices set forth on catalog sheets and tickets attached 

or accompanying watches furnished by them to catalog 

house customers are appreciably in excess of the highest 
price at which substantial sales made in their trade area 

by those customers, thus the retail prices are not dissem- 
inated in good faith as an honest estimate of the actual 

retail selling price of catalog house customers, this practice 
is dealt with in Guide II of the Commission's revised "Guides 
Against Deceptive Pricing" 


Apart from the absolute absence in the record below of any 


evidence of knowledge, honest estimate, good faith or trading area, how 


64 5a. 113. 


sa J.A. 123. 
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can the petitioners ever comply with the provisions of the Order based 


upon those elusive findings? 


They are, of course, based on the Commission's "Guides Against 
Deceptive Pricing" (See Appendix '"'F"’, this Brief) which were promul- 
gated January 8, 1964, or a little more than one month before the Order 
was entered, but nearly two years after the hearings had ended.®® No 
evidence from which inferences can be drawn in favor of the substituted 
findings, nor the conclusions of the Order based thereon, appears in the 


entire record below. 


The Order can not stand unsupported by any evidence and the 


cause should be remanded for further proceedings for the purpose of 
receiving evidence based upon intent, knowledge, good faith, honest 


estimate and the trading area. 


But, this Court may well consider reversing the Order and dis- 
missing Paragraph Three of the Complaint if the Guides upon which the 
Order is based are being applied retroactively by the Commission. If 
Petitioners had the Guides to inform them, they might well have intro- 
duced evidence to support the position that their practice isin conformity 
to the Guides. The retroactive application of standards such as there is, 
we submit, arbitrary, capricious and constitutes a denial of administrative 


due process of law. 


The Commission decided three similar cases at or about the same 


time that it entered the Order that is here under review.°" 


Two of those cases were disposed of by Orders similar to that 


under discussion, the third was dismissed. 


The Gruen and Benrus cases are being reviewed in other Circuits. 
(Benrus in the 8th Circuit.) 


66 he Initial Decision is dated November 19, 1962, J.A. 122. 


67 Benrus Watch Co., et al., matter of, F.T.C. Docket 7352, (Elman dissenting) ; 
Gruen Industries Inc., et al., matter of, F.T.C. Docket 8455 (MacIntyre dissenting): 
Bulova Watch Co., Inc., et al., matter of, F.T.C., Docket 7593 (MacIntyre not 
participating). 
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In dismissing the Bulova case, the Commission reversed the 
Initial Decision of one of its Examiners, finding no evidence to support 
an Order under its new ''Guides".The Opinion of the Commissioner in 
Bulova is included infra as Appendix "I", this Brief. 


One of the Commissioners would not concur in the Benrus decision, 
yet wrote the Opinion in the Gruen case. (see Appendices "J" & "K," this 
Brief) Another of the Commissioners participated and apparently agreed 
with the majority in this (Waltham) case and in the Benrus case, but did 


not concur in Gruen and did not participate in Bulova. 


An analysis of the Opinions and Orders in the four cases (all of 
which are printed infra Appendices "I" & "K", this Brief, and J.A, 123- 
125 for the Order in this case) is confusing in that the evidence discussed 
in each is essentially the same, yet various members of the Commission 
appear to disagree not only with the majority in specific cases, but with 


themselves from case to case. 


The confusion is heightened by the recent Order in Clinton 68 and 
the Statement of Commissioner MacIntyre in Regina oe (infra, Appen- 
dices "M" & "L",respectively, this Brief) 


It is notable that one of the Commissioners did not concur in 
Commission Order modifying outstanding Order in those two cases and 
that he entered "Statements" annexed to the modification orders in each 
of the cases. (also annexed to Appendices "M" & "L" infra) 


This same Commissioner did not concur with denial of a petition 


to modify a similar Order in still another case.’° 


(infra, Appendix ''N", this Brief) and at the time the "Guides" were 


68 Clinton Watch Co., et al., matter of, F.T.C. Docket 7434 (Order on Petition 
to Reopen Proceeding and Statement of Commissioner MacIntyre. 


69 Regina Corporation, matter of, F.T.C. Docket 8323 (On Petition to Modify - 
Statement of Commissioner MacIntyre). 


70 art National Mfg. Dist. Co., Inc., et al.; matter of, F.T.C. Docket 7286, 
Order Denying Petition to Modify, dated May 8, 1964. 
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released by the Commission, entered his separate statement (infra, 
Appendix "O", this Brief) declaring his opposition to the "Guides". 


In light of the evident confusion of the Commission itself with 
reference to its newly promulgated ''Guides Against Deceptive Pricing”, 
what magic formula will petitioners need devise in order to effectively 
comply with rule of practice incorporated into the Order that one of the 
Commissioners applies differently from case to case on the same essen- 


tial facts while another steadfastly refuses to acknowledge their validity ? 


It is submitted therefore, that the portion of the Order addressed 
to all petitioners in numbered paragraph 1 is arbitrary and capricious, 
utterly confusing, denies administrative due process in its retroactive 
application of standards not in existence at the time the Complaint issued, 
and that Paragraph Three of the Complaint should be dismissed. 


VI. JEWELS 


Paragraphs Five and Six ofthe Complaint”? allege that petitioners 
purchase '17 jewel watch movements made in and imported from Switzerland, 
add a device containing 4 or 8 synthetic jewels, and affix attachments to the 
watches and case the movements. The watches are then represented as 
"21" and "25" jewel watches, .... (thus) represented that said watches 
contained 21 and 25 jewels, each of which serves a mechanical purpose 
as a frictional bearing, and that, each jewel provides a mechanical contact 
at a point of wear. In fact, the jewels in the device . . . are not functional 
and these watches are not 21 and 25 jewel watches as represented and 


advertised." 


As noted in the "Statement of the Case"',supra, petitioners stipulated 


that facts as alleged were true but reserved the right to challenge any 
Order as a matter of law which in terms adopted the pleaded definition 


of a watch jewel. 


hy kg, 
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In this regard, it is petitioners' position that (1) all jewels in 
watches form parts of bearings; (2) all jewels in watches are synthethic; 
(3) a jewel to be represented as such and designated as such in a watch 
movement must be functional; (4) the pleaded definition is antiquated and 
inconsistent with the advance in the prior jewel bearing art, represented 
by the grant of patents to the inventor of the device (Resevoil) which is 
conceded to be that used by the petitioners as alleged in the Complaint; 
and (5) has been supplanted by the Court's definition of a watch jewel in 
an earlier case involving an earlier patent of a similar device; (6) that 
the jewels in the device here fall within the Court's definition and 
petitioners’ representation and accordingly are neither deceptive nor 


misleading. 


In addition, it should be noted here that the portion of the Order to 
which their argument is addressed is inconsistent with the charge of the 
Complaint and, in reality, incorporates into its proscription part of the 
old definition as pleaded in the Complaint, and, in part, adopts the defini- 
tion established by this Court in the Tornek case. (supra) 


As is here pertinent, the Order provides that the individual pe- 

titioners cease and desist ‘7 
Representing . . . that watches manufactured or sold by 
them contain a designated number of jewels, unless said 
watches actually contain the stated number of jewels, 
each and every one of which sevves a purpose of protecting 
against wear from friction by providing a mechanical 
contact with a moving part at a point of wear. (Emphasis 
supplied) 

In Tornek, this Court, upon review of a Commission Order 
involving another Resevoil patent reflected its review of that record by 
stating the following definition of a watch jewel, with which petitioners 
concur: 


72 5A. 124. 


8 Tornek v. F.T.C.; supra. 
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Examination of the testimony before the Federal Trade 
Commission shows clearly that in the 21 jewel watches 
sold by others in the trade, there are no jewels that do not 
serve either a function of bearing or a function of preventing 
against wear from friction. (Emphasis supplied) 

As will be noted from a close scrutiny of (1), the definition 
pleaded in Paragraph Six of the Complaint !* , (2) the definition 
incorporated in the Order here pertinent ‘° and (3) the quoted definition 
from the Court's definition as set forth in the Tornek case (supra), the 
Commission has here abandoned the ill-founded concept of a mechanical 
purpose as a frictional bearing (as pleaded), adopted one of the two 
alternative functions adopted by this Court (protect against wear from 
friction), and combined it with the remaining portion of the pleaded defini- 
tion so as to corrupt the judicial expression into a meaning not intended 
by this Court. 


Obviously, this Court in Tornek would have simply stated that a 


jewel must protect against wear from friction by providing a mechanical 
contact at a point of wear had it concluded it to be a sufficient statement 
of the definition of a jewel. However, the Court, having reviewed that 
record at length, determined otherwise, and stated that a jewel must 
either protect against wear from friction or serve the function of a 
bearing - but must not serve both of these functions ‘as the Order here 


requires. 


Indeed, since the evidence stipulated justifies that Resevoil jewels 
such as petitioners here are alleged to have used and concede that they 
did, do,as integral components of jewel bearing assemblies into which 
they are incorporated upon "affixing the device", perform the function of 
protecting against wear from friction. They do so by adding life-giving 
lubrication to the bearings to which they are assembled and all experts 
agree that the lubrication function is the principal feature performed by 


74 3A, 3. 


73 yA. 124. 


all jewels in all watches. 


76 it must be conceded that the 


But apart from such evidence, 
patent upon which the jeweled device affixed to 17 jewel movements, as 
alleged, are prima facie evidence of the utility of the invention and its 


advance in the prior art.’’ 


Since the presumption is not rebutted in this record, the Fichter 
patents must protect the Fichter invention of a functional device known 
as Resevoil, which the patents themselves establish as an advance in the 


prior art of jewel bearings. 


It is submitted that numbered paragraph 1 of the portion of the 
Order addressed to the individual petitioners is arbitrary and capricious 
and contrary to law. It should be reversed and paragraphs Five and Six 
of the Complaint dismissed by this Court in the exercise of its exclusive 


jurisdiction. 


GUARANTEES 


The Order, as here relevant, would require all petitioners to cease 
and desist representing that their merchandise is guaranteed, "unless 
the nature, extent and conditions of the guarantee, and the manner in 


which the guarantors will perform thereunder are clearly set forth in 
8 


connection with the representation of guarantee." ’ 


Among other guarantee certificates in evidence, the Court's atten- 
tion is invited to Commission Exhibit 23 A-D. It does, we submit, conform 
to the requirements of the Order, as quoted, and accordingly, the Order 
is not supported by the evidence and numbered paragraph 2 of the portion 
thereof addressed to all petitioners should be reversed, and Paragraph 
Four of the Complaint should be dismissed.” 


16 Which is incorporated into the record below by the Stipulations referred to in 
the "Statement of the Case", supra, and not physically a part of the record here. 


77 $35 U.S.C.A. 101, 102, 282. 
78 J.A, 125. 


79 J.A. 2-3. For evidence of the petitioners’ policy in connection with service 
and repair pursuant to the guarantee see J.A. 64. 
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CONCLUSIONS 


Wherefore, the premises considered, petitioners pray that this 
Court: 


1. Reverse numbered paragraph 2 of the portion of the Order 


addressed to the individual petitioners and dismiss Paragraphs Seve= anx: 
Eight of the Complaint, or that the cause be remanded for proceedings in 
conformity with present Agency policy. 


2. Reverse the Order, numbered paragraph 1, as addressed to all 
petitioners, and dismiss Paragraphs Three of the Complaint, or, in the 
alternative, remand the case for further proceedings with reference to 
Findings 8 and 9 of the Commission. 


3. Reverse the portion of the Order addressed to the individual 
petitioners in numbered paragraph 1, and dismiss Paragraphs Five and 
Six of the Complaint. 


4. Reverse the portion of the Order addressed to all petitioners 
in numbered paragraph 2 and dismiss Paragraph Four of the Complaint. 


Respectfully submitted, 


B, PAUL NOBLE. 
2022 R Street, N.W. 
Washington, D.C. 


Attorney for Petitioners. 


Of Counsel: 


HUGHES, DUFF & NOBLE 
2022 R Street, N. W. 
Washington, D. C. 


October 28, 1964. 
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UNITED STATES COURT OF APPEALS 
FOR DISTRICT OF COLUMBIA CIRCUIT 


In the Matter of: 
WALTHAM WATCH COMPANY, 
a corporation, and 
HARRY ARONSON, BEN COLE, and 


MORRIS DRAFT, ) 
individually and as officers of said. 
corporation 


Petitioners 2 

vs. 
FEDERAL TRADE COMMISSION | 
Respondent ; 


PETITION FOR REVIEW 


JURISDICTION 


The jurisdiction of this Court is founded upon Section Five (qd) (e) 
of the Federal Trade Commission Act; 15 U.S.C.A. 45 (d) (e); 38 Stat. 
719, Act of September 26, 1914 (as amended). 


VENUE 


Petitioners here, respondent below, at all times here material, 
engaged in the acts and practices involved in these proceedings in the 


District of Columbia. 


STATEMENT OF PROCEEDINGS TO BE REVIEWED 


The Final Order of the FTC in the proceedings below identified 
as Commission Docket 8396 issued February 28, 1964. A copy of that 
Order is annexed hereto as Exhibit A. 
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The Final Order of the Commission was served by letter dated 
March 25, 1964, a copy of which is annexed hereto as Exhibit B. 


That Final Order requires the Petitioners here to cease and desist 
from certain trade practices involved in the proceedings before the agency 
instituted by Complaint issued on May 15, 1961. 


The Complaint alleged certain specific violations of Section Five of 
the FTC Act? and the Hearing Examiner in his Initial decision issued Octo- 
ber 18, 1962, found that the respondents below, petitioners here, had en- 
gaged in certain unfair trade practices and specifically that they had fic- 
titously misrepresented the prices at which their products are sold by af- 
fixing thereto price tags in excess of the prices at which products were 
usually and regularly sold at retail. 


In addition, it was found by the Commission that the petitioner here 
misrepresented guarantees and that by use of certain advertising slogans 
they misrepresented the source of manufacture of the products, the jewel 
content of watches, and the country of origin of components not entirely 
manufactured in the United States. 


GROUNDS UPON WHICH RELIEF IS SOUGHT 


1, The Final Order of the Commission modified the Examiner's 
Initial decision by striking therefrom certain findings. That Order sub- 
stituted Commission findings for those of the Examiner (findings 8 and 9). 


There is no evidence to support findings 9 of the Commission and 
the evidence establishes that petitioners represented the prices of their 
products in good faith based upon an honest estimate of the highest prices 
at which substantial sales of their products are made in the trading area 
in which such prices are represented. 


2. The Order of the Commission modifying the Order of the Exam- 
iner contained in his Initial decision is contrary to law, arbitrary and ca- 
pricious. 


1 15 U.S.C.A. 45(a). 


APPENDIX A 
Page 3 of 4 


3. The Order of the Commission is not supported by the evidence 


and is arbitrary and capricious. 


4. The Order of the Commission was entered arbitrarily and 


against due process of law by a Commmissioner of the FTC who was 


not a member of the FTC at the time the appeal to the Commission was 


argued, 


5. Petitioners honestly represent the jewel content of their watch- 
es and each and every jewel represented to be a jewel serves a useful 


function in a watch. 


6. The petitioners, as the owner of the tradename "Waltham", 
cannot be denied their right to use their property in the tradename 
"Waltham" by an Order of the Commission requiring qualification of 
that tradename when used in conjunction with products composed in part 
of components of foreign origin. Such an Order constitutes a denial of 


due process of law. 


7, Slogans and representations containing slogans such as '"'Tim- 
ing the Nation Since 1850", etc., as used by petitioners do not constitute 
misrepresentations and the Order in denying petitioners their right to 
use such slogans is arbitrary and capricious, constituting a denia: of 


due process of law. 


8. The Order is arbitrary and capricious in that it would require 
the petitioners to cease and desist from current marketing practices 
with respect to pre-ticketing and pricing, although there is no evidence 
upon which the "scienter" included as a necessary ingredient of the Or- 
der can be based. : 


9. The prohibition of the Order against the petitioners use of 
their guarantee is arbitrary and capricious and constitutes a denial of 


due process of law. 
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PRAYER 


WHEREFORE the premises considered, petitioners pray that the 
Order of the Commission issued February 28, 1964, in its docket 8396 
be reversed and that the cause be remanded for further hearings; or 
that this Court substitute its Order dismissing its Complaint for that of 
the Commission; or that the Order be modified in conformity with law 
and the evidence of record in the case below. 


Respectfully submitted, 


B. Paul Noble 
Attorney for Petitioners 


Certificate of Service 


I certify that on this 25th day of May, 1964, I mailed, first class, 
postage prepaid, two copies of this Petition for Review, to Joseph Shea, 
Secretary, Federal Trade Commission, Washington 25, D. C. 


B. Paul Noble 


OF COUNSEL: 
HUGHES, DUFF & NOBLE 
2022 R Street, N. W. 
Washington, D. C. 20009 
387-3292 


Filed: May 25, 1964 
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UNITED STATES COURT OF APPEA 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,647 September Term, 1963 
Waltham Watch Company, 
a corporation, et al, 
Vv. 


Federal Trade Commission 


Before: Danaher, Acting Chief Judge, in Chambers. 


ORDER 


On consideration of the joint motion of the parties as to times for 
filing designations of record, briefs and joint appendix, and it having ap- 
peared that the additional time sought is necessary because counsel for 
the Commission in this review are not the attorneys who supported the 
complaint in the proceeding before the Commission, and, therefore have 
no prior familiarity with the record. Counsel for petitioners is leaving 
the country in July, 1964, and will not return until sometime in Septem- 
ber, 1964. In addition, the Commission is required by law to have its 
brief printed by the Government Printing Office, which requires seven 


days from delivery of the copy until return of the printed brief. 


ORDERED that the motion be granted, and the times for filing the 
briefs and joint appendix is fixed as follows: 


Petitioner's brief shall be filed on or before October 
15, 1964. 


Respondent's brief and the joint appendix shall be 
filed on or before November 16, 1964. 


No extensions of time for filing the briefs of the parties will be 


granted. 


Dated: June 30, 1964 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,647 September Term, 1964 


Waltham Watch Company, 
a corporation, et al, 


Vv. 


Federal Trade Commission 
Before: Bazelon, Chief Judge, in Chambers. 
ORDER 


On consideration of petitioners’ motion to amend prehearing or- 


der, it is 


ORDERED that the time for filing the briefs of the parties is fixed 


as follows: 


Petitioners" brief shall be filed on or before Octo- 
ber 28, 1964. 


Respondent's brief and the joint appendix of the 
parties shall be filed on or before November 25, 


1964. 
No further extensions of time for filing the briefs of the parties 


will be granted. 


Dated: October 26, 1964 
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Renewed to 
Waltham Watch Company, a corporation of Massachusetts. 


UNITED STATES PATENT OFFICE. 


WALTHAM WATCH COMPANY, 
OF WALTHAM AND BOSTON, MASSACHUSETTS. 


TRADE-MARK FOR WATCHES, CLOCKS OF ALL DESCRIPTIONS 
AND FOR ALL PURPOSES, MARINE CHRONOMETERS, 
BOX-CHRONOMETERS, AND STOP-WATCHES. 


99,132. Registered Aug 18, 1914. 
Application filed November 24, 1963. Serial No. 74,179. 


STATEMENT. 


To all whom it may concern: 

Be it known that the WALTHAM WATCH COMPANY, a corporation 
duly organized under the laws of the State of Massachusetts, located and 
doing business at Waltham and Boston, counties of Middlesex and Suffolk, 
in said State, has adopted for its use the trade-mark shown in the accom- 


panying drawing, for watches, clocks of all descriptions and for all pur- 


poses, marine chronometers, box-chronometers, and stop-watches, in 


Class 27, Horological instruments. 

The trade-mark has been continuously used in the business of the 
applicant, who is also the owner of the registered trade marks American 
Waltham Watch Co., #13730, Oct. 12, 1866; American Waltham Watch Co., 
16679, June 4, 1889; American Waltham Watch Co., 22859, April 25, 1893; 
American Waltham Watch Co., 22276, Jan. 3, 1893; Waltham Watch Co, 
82124, May 30, 1911; Waltham Watch Co., 86188, April 16, 1912, since 
Dec. 1st, 1859. 
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The said trade-mark is usually applied or affixed to the goods by 
stamping, impressing or engraving same to the plate or plates, or to the 
dials of the watches, etc., and to labels, and in other customary ways. 


WALTHAM WATCH COMPANY, 


By HARRY L. BROWN, 
Treasurer. 


WALTHAM 
DECLARATION. 


State of Massachusetts, county of Middlesex, ss.: 


HARRY L. BROWN, being duly sworn, deposes and says: that he 
is treasurer of WALTHAM WATCH COMPANY, the applicant named in 
the foregoing statement; that he believes the foregoing statement is true; 
that he believes the above-named applicant to be the owner of the trade- 
mark sought to be registered; that no other person, firm, corporation or 
association, to the best of his knowledge and belief, has the right to use 
said trade-mark, either in the identical form or in such near resem- 
blance thereto as might be calculated to deceive; that such trade-mark 
is used by applicant in commerce among the several States of the United 
States; that the drawing presented truly represents the trade-mark sought 
to be registered, and that the specimens show the trade-mark as actually 
used upon the goods; that the mark has been in actual use as a trade- 
mark of the applicant WALTHAM WATCH COMPANY for more than ten 
years next preceding February 20th, 1905, and that to the best of depo- 
nent's knowledge and belief such use has been exclusive. 

HARRY L, BROWN. 


Subscribed and sworn to before me this 19 day of May, 1914. 


[L.S. ] EUGENE L. FOLSOM, 
Notary Public. 
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Renewed May 30, 1951, to Waltham Watch Company, 
Waltham, Mass., a corporation of Massachusetts. 


RENEWED 


UNITED STATES PATENT OFFICE. 


WALTHAM WATCH COMPANY, | 
OF WALTHAM, MASSACHUETTS. 


TRADE-MARK FOR WATCHES, WATCHCASES, 
WATCH-MOVEMENTS, AND PARTS THEREOF. 


82,124, Registered May 30, 1911. 
Statement and Declaration. 
Application filed November 30, 1910. Serial No. 53,036. 


STATEMENT. 


To all whom it may concern: 

Be it known that the WALTHAM WATCH COMPANY, a corporation 
duly organized under the laws of the State of Massachusetts, located in 
Waltham, county of Middlesex, and State of Massachusetts, and doing busi- 
ness in said city, has adopted and used the trade-mark shown in the ac- 
companying drawing, for watches, watchcases, watch-movements, and 


parts thereof, in Class No. 27, Horological instruments. 


The trade-mark has been continuously used in the business of said 


corporation since September 6, 1886. 


The trade-mark is engraved or otherwise directly applied to the 
goods, and the trade-mark is also applied or affixed to the packages con- 
taining the goods by placing thereon a printed label on which the trade- 
mark is shown. | 
WALTHAM WATCH COMPANY, 


By HARRY L, BROWN, 
Vice- Treasurer. 
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DECLARATION. 
State of Massachusetts county of Suffolk, ss.: 


HARRY L. BROWN, being duly sworn, deposes and says that he is 
the vice-treasurer of the corporation, the applicant named in the fore- 
going statement; that he believes the foregoing statement is true; that he 
believes said corporation is the owner of the trade-mark sought to be 
registered; that no other person, firm, corporation or association, to the 
best of his knowledge and belief, has the right to use said trade-mark, 
either in the identical form or in any such near resemblance thereto as 
might be calculated to deceive; that said trade-mark is used by said 
corporation in commerce among the several States of the United States, 
and between the United States and foreign nations or Indian tribes, and 
particularly with all foreign nations; that the drawing presented truly 
represents the mark sought to be registered; that the fac-similes 
show the mark as actually used upon the goods; and that the mark has 
been in actual use as a trade-mark of the applicant and applicant's 


predecessors from whom title was derived for ten years next preceding 


the passage of the act of February 20, 1905; and that, to the best of his 
knowledge and belief, such use has been exclusive. 


HARRY L. BROWN. 


Subscribed and sworn to before me, a notary public, this 22nd day of 
November 1910. 


[L.S.] EDWARD MARSH, 
Notary Public 
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TRADE-MARE. 


WALTHAM WATCH COMPANY. 
WATCHES, WATCHCASES, WATCH MOVEMENTS, ABD PARTS THEREOF. 
APPLICATION TILED NOV. 30, 1010. 


82,124. Registered May $0, 1911. 
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FEDERAL TRADE COMMISSION | 
Washington 
GUIDES AGAINST DECEPTIVE PRICING 
Effective January 8, 1964. 


* * * * 


GUIDE II - ADVERTISING RETAIL PRICES WHICH HAVE BEEN 
ESTABLISHED OR SUGGESTED BY MANUFACTURERS 
(OR OTHER NON-RETAIL DISTRIBUTORS). 

Many members of the purchasing public believe that a manufactur- 
er's list price, or suggested retail price, is the price at which an article 
is generally sold, Therefore, if a reduction from this price is advertised, 
many people will believe that they are being offered a genuine bargain. 

To the extent that list or suggested retail prices do not in fact correspond 


to prices at which a substantial number of sales of the article in question 


are made, the advertisement of a reduction may mislead the consumer. 


There are many methods by which manufacturers’ suggested retail 
or list prices are advertised: large scale (often nation-wide) mass-media 
advertising by the manufacturer himself; pre-ticketing by the manufactur- 
er; direct mail advertising; distribution of promotional material or price 
lists designed for display to the public. The mechanics used are not of 
the essence. These Guides are concerned with any means employed for 


placing such prices before the consuming public. 


There would be little problem of deception in this area if all prod- 
ucts were invariably sold at the retail price set by the manufacturer. 
However, the widespread failure to observe manufacturers’ suggested or 
list prices, and the advent of retail discounting on a wide scale, have seri- 
ously undermined the dependability of list prices as indicators of the ex- 
act prices at which articles are in fact generally sold at retail. Changing 
competitive conditions have created a more acute problem of deception 
than may have existed previously. Today, only in the rare cases are all 


sales of an article at the manufacturer's suggested retail or list price. 


APPENDIX F 
Page 2 of 3 


But this does not mean that all list prices are fictitious and all of- 
fers of reductions from list, therefore, deceptive. Typically, a list price 


is a price at which articles are sold, if not everywhere, then at least 


in the principal retail outlets which do not conduct their business on a 
discount basis. It will not be deemed fictitious if it is the price at which 
substantial (that is, not isolated or insignificant) sales are made in the 
advertiser's trade area (the area in which he does business). Converse- 
ly, if the list price is significantly in excess of the highest price at which 
substantial sales in the trade area are made, there is a clear and serious 
danger of the consumer being misled by an advertised reduction from this 


price, 


This general principle applies whether the advertiser is a national 
or regional manufacturer (or other non-retail distributor), a mail-order 
or catalog distributor who deals directly with the consuming public, or a 
local retailer. But certain differences in the responsibility of these vari- 
ous types of businessmen should be noted. A retailer competing in a lo- 
cal area has at least a general knowledge of the prices being charged in 
his area, Therefore, before advertising a manufacturer's list price as 
a basis for comparison with his own lower price, the retailer should as- 
certain whether the list price is in fact the price regularly charged by 
principal outlets in his area. 


In other words, a retailer who advertises a manufacturer's or dis- 
tributor's suggested retail price should be careful to avoid creating a 
false impression that he is offering a reduction from the price at which 
the product is generally sold in his trade area, If a number of the prin- 
cipal retail outlets in the area are regularly engaged in making sales at 
the manufacturer's suggested price, that price may be used in advertis- 
ing by one who is selling at a lower price. If, however, the list price is 
being followed only by, for example, small suburban stores, house-to- 
house canvassers, and credit houses, accounting for only an insubstantial 
volume of sales in the area, advertising of the list price would be decep- 
tive. 
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On the other hand, a manufacturer or other distributor who does 
business on a large regional or national scale cannot be required to 
police or investigate in detail the prevailing prices of his articles through- 
out so large a trade area. If he advertises or disseminates a list or pre- 
ticketed price in good faith (i.e., aS an honest estimate of the actual re- 
tail price) which does not appreciably exceed the highest price at which 
substantial sales are made in his trade area, he will not be chargeable 
with having engaged in a deceptive practice. Consider the following ex- 


ample: 


Manufacturer Roe, who makes Brand X pens and sells them through- 


out the United States, advertises his pen ina national magazine as having 
a "Suggested Retail Price $10," a price determined on the basis of a mar- 
ket survey. In a substantial number of representative communities, the 
principal retail outlets are selling the product at this price in the regular 
course of business and in substantial volume. Roe would not be consider- 
ed to have advertised a fictitious "suggested retail price." If retailer 

Doe does business in one of these communities, he would not be guilty of 

a deceptive practice by advertising, "Brand X Pens, Manufacturer's Sug- 
gested Retail Price, $10.00, Our Price, $7.50." 


It bears repeating that the manufacturer, distributor or retailer 
must in every case act honestly and in good faith in advertising a list 
price, and not with the intention of establishing a basis, or creating an 
instrumentality, for a deceptive comparison in any local or other trade 
area. For instance, a manufacturer may not affix price tickets contain- 
ing inflated prices as an accommodation to particular retailers who in- 
tend to use such prices as the basis for advertising fictitious price re- 


ductioss. 


* * 


/s/ Joseph W. Shea 
Secretary. 
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FEDERAL TRADE COMMISSION 
Washington 


ADMINISTRATIVE BULLETIN 64-10 
Subject: Foreign Origin Matters. 


Purpose and Scope 


1. This Bulletin contains instructions which shall govern staff proc- 


essing of all foreign origin matters. 
A. These instructions shall control all actions of the operating 
Bureaus of Deceptive Practices and Industry Guidance and all ad- 


visory functions of the Bureau of Economics. 


B. There shall be cooperation and consultation at all times 
among the three Bureaus to achieve uniform compliance with 


these instructions, 
Definition 
Foreign origin matters involve: 


A. Affirmative misrepresentation of the country or place of 


origin of a product or its components; and 


B. Failure to disclose the foreign country or place of origin 


of a product or its components. 
Customs Matters 


3. All foreign origin matters within the jurisdiction of the Bureau of 
Customs?! shall be referred to it by the liaison officer” unless he believes 
that the Bureau's remedy would be inadequate and that the matter meets 
the criteria of paragraphs 4 or 5 below. ) 


1 19 U.S.C. 1304. 


e Pursuant to appointment by the Executive Director dated August 16, 1961. 
James A. Murray, Assistant Director of the Bureau of Deceptive Practices. is 
liaison officer with the Bureau of Customs. 
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A. | When the liaison officer believes that the Commission should 
retain jurisdiction he shall make a report and recommendation to 
the Commission, and no action shall be taken unless ordered by the 


Commission. 


Other Foreign Origin Matters 


4, Country-of-origin matters involving affirmative misrepresentation 
of country of origin are to be treated like other deceptive-practice matters. 


5. No action shall be taken in any matter involving nondisclosure of 
country of origin unless there is a clear and compelling probability that 


substantial deception and public interest are involved. 


A, Among the factors to be considered in evaluating the substan- 
tiality of the public interest are: 


(1) The volume of interstate sales of the products; 
(2) The relative importance of the product to consumers; 
(3) The significance to the public of the deception; and 


(4) Whether nondisclosure of country of origin is an industry- 


wide practice, or respondent's nondisclosure has caused sub- 


stantial diversion of business from competitors. 


B. In a matter involving a product as to which only a component 
is of undisclosed foreign origin, no action shall be taken unless such 


component: 


(1) Is a principal part or ingredient, or is a primary func- 


tional element; and 


(2) Is not promptly replaceable by one of like quality avail- 
able in the United States. 


C. In a matter involving nondisclosure of foreign origin in an ad- 
vertisement, no action shall be taken unless ordered by the Commis- 
sion. 
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D. Country-of-origin nondisclosure matters ‘shall be accorded 
low priority. 


Additional Considerations 


6. Upon determination by the liaison officer that any action in connec- 


tion with any foreign origin matter may be in conflict with the foreign 
trade or any other policy of the United States, he shall make a report and 
recommendation to the Commission; and no such action shall be taken 


unless ordered by the Commission. 
Corrective Action 


7. No complaint shall be forwarded for issuance by the Commission 
unless settlement by administrative treatment or other voluntary proce- 
dure has been considered and found to be either clearly inappropriate or 
ineffectual, which finding shall be set forth and supported in the forward- 


ing memorandum. 


By direction of the Commission. 


John N. Wheelock, 
Executive Director 


DISTRIBUTION: Professional Staff 
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The Tariff Act of 1930 (as amended) 
19 U.S.C.A. 1001, Ch. 4, Sched. 3, Par. 367, (a), (b) and (g) 


Par, 367 


' (a) Watch movements, ... (other timing de- 
vices specified) 


(b) All the foregoing shall have cut, engraved 
or die sunk, conspicuously and indelibly on one or 
more of the top plates or bridges: The name of the 
country of manufacture; the name of the manufac- 
turer or purchaser; in words and in Arabic numerals 
the number of jewels, if any, serving a purpose as 
frictional bearings; and in words or in Arabic numer- 
als, the number and classes of adjustments, or, if un- 
adjusted, the word "unadjusted". 


: (g) Any of the foregoing cases, containers, or 
housings, shall have cut, engraved, or die sunk, con- 
spicuously and indelibly on the inside of the back 
cover, the name in full of the manufacturer or pur- 
chaser and the name of the country of manufacture. 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 
COMMISSIONERS: 


Paul Rand, Dixon, Chairman 
Sigurd Anderson 

Philip Elman 

Everette MacIntyre 

John R. Reilly 


In the Matter of 


) 
BULOVA WATCH COMPANY, INC., DOCKET NO. 7583 
a corporation. ) 


ns 


OPINION OF THE COMMISSION | 


This matter is before the Commission for consideration of excep- 
tions to the hearing examiner's initial decision filed by counsel support- 


ing the complaint and by counsel for respondent. 


The amended complaint in this matter in effect charges respondent 


watch manufacturer with having violated Section 5(a)(1) of the Federal 
Trade Commission Act? by pre-ticketing its watches with fictitious prices 
and thereby representing, directly or by implication, that said prices are 
the usual and customary retail prices for such watches in the trade areas 
where offered for sale, when in truth and in fact the watches usually sell 
for substantially lower prices. The complaint further charges that by the 
above practice respondent places in the hands of retailers and others the 
means and instrumentalities by and through which they may mislead the 
public as to the usual and customary retail prices for its watches. Re- 


spondent's answer essentially denied ali material charges of the complaint. 


To prove his case, counsel in support of the complaint relied prin- 


cipally upon testimony of twenty-four watch retailers from the following 
Zz 


: 38 Stat. 719 (1914); 52 Stat. 111 (1938); 15 U.S.C.A. §:45(a)(1) 
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four communities: New York City; Newark, New Jersey; Boston, Massa- 
chusetts; and Washington, D, C. Counsel for respondent produced thirty- 
one rebuttal witnesses from the latter three of the above areas, 


On October 11, 1962, the hearing examiner issued his initial deci- 
sion, holding that the allegations of the complaint had been sustained in 
only the Washington, D, C., area. The order proposed by the hearing 
examiner would require respondent to cease and desist from falsely pre- 
ticketing watches ". . . for sale in Washington, D. C., and other jurisdic- 


tions in which fair trade agreements are not enforced...” 


Respondent has taken exception to the hearing examiner's finding 
that the evidence concerning the sale of respondent's watches at retail 
in Washington, D. C., provides sufficient basis for the order and has re- 
quested that the complaint be dismissed. Counsel in support of the com- 
plaint has taken exception to the order on the basis that it is too narrow, 
in view of the hearing examiner's finding that the watches had been sold 
in all of the above-mentioned communities ". . . at various prices less 
than the pre-ticketed price." 


Subsequent to the date on which the initial decision herein was filed, 
the Commission promulgated Guides Against Deceptive Pricing (effective 
January 8, 1964) which deal specifically with practices of the type chal- 
lenged in this proceeding. Guide III thereof relates to the advertising of 
retail prices which have been established or suggested by manufacturers 
and states in pertinent part: 


"|. Typically, a list price [which includes a pre- 
ticketed price] is a price at which articles are sold, 
if not everywhere, then at least in the principal re- 
tail outlets which do not conduct their business on a 
discount basis. It will not be deemed fictitious if it 
is the price at which substantial (that is, not isolated 
or insignificant) sales are made in the advertiser's 
trade area (the area in which he does business). Con- 
versely, if the list price is significantly in excess of 
the highest price at which substantial sales in the 
trade area ave made, there is a clear and serious 
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danger of the consumer being misled by an adver- 
tised reduction from this price. 


* * * 


"|. a manufacturer or other distributor who does 
business on a large regional or national scale can- 
not be required to police or investigate in detail 
the prevailing prices of his articles throughout so 
large a trade area. If he advertises or dissemi- 
nates a list or pre-ticketed price in good faith (i.e., 
as an honest estimate of the actual retail price) 
which does not appreciably exceed the highest price 
at which substantial sales are made in his trade 
area, he will not be chargeable with having engaged 
in a deceptive practice." 


We have reviewed the record in this case and can find no evidence 
that respondent has pre-ticketed its watches with amounts in excess of 
the highest prices at which substantial sales were made in the area in 
which it was doing business. As a matter of fact, the record discloses 
that in three of the four communities selected by counsel supporting the 
complaint to show that respondent engaged in fictitious pricing, the prod- 
ucts are fair traded and the pre-ticketed prices are the prevailing prices 


of this merchandise. The hearing examiner has made the following find- 


ing concerning the retail prices of respondent's watches in these commu- 


nities: 


"| | with regard to the Newark, New Jersey, New 
York City, New York, and Boston, Massachusetts 
areas, the evidence is abundant that, although the 
prices of respondent's watches vary from the tick- 
eted price to some degree, the respondent has been 
diligent and reasonably successful in enforcing its 
pre-ticketed prices as the fair trade prices of its 
watches. Under these circumstances preticketing 
cannot be deemed to be meaningless and therefore 
fictitious or misrepresentative. To the contrary, 


z It also appears that even in the one community, Washington, D. C., where 
the examiner found that the pre-ticketed prices were "meaningless", twelve 
dealers testified that they sold respondent's watches at the pre-ticketed prices 
and the majority of these dealers testified that they sold exclusively at such 
prices. 
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the respondent's preticketed prices are exception- 
ally meaningful as a media for enforcement of pre- 
determined prices within the scope of the fair trade 
laws of New York, New Jersey and Massachusetts. 
A substantial likelihood of deception would therefore 
appear to be remote since the ticketed price (also 
the fair trade price) of respondent's watches is the 
usual and regular price generally prevailing in the 
Newark, New Jersey, New York City, and Boston, 
Massachusetts trade areas." 


Under these circumstances we find no basis for holding that respondent's 
pre-ticketed prices were fictitious or that the practices challenged by 

the complaint were deceptive under the new pricing guides. Consequent- 
ly, the complaint will be dismissed and an order so providing will be is- 


sued herewith. 


Commissioner MacIntyre not participating, and Commissioner 
Reilly not participating for the reason that he did not hear oral argument. 


February 28, 1964. 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


COMMISSIONERS: Paul Rand Dixon, Chairman 
Sigurd Anderson 
Philip Elman 
Everette MacIntyre 
John R. Reilly 


In the Matter of 


BENRUS WATCH COMPANY, INC., 
: a corporation; 
BELFORTE WATCH COMPANY, INC., 

a corporation; 
S. RALPH LAZRUS, OSCAR M. LAZRUS, 
and BENJAMIN LAZRUS, 

individually and as officers of 

aforesaid corporations; and 
HARVEY M. BOND, STANLEY M. KARP, 
NORMAN SLATER, SAMUEL M. FELDBERG; 
JAY K. LAZRUS, ROBERT WEIL, MARTIN 
J. RASNOW, ROBERT GASSER, CLIFFORD 
L. J. SIEGMEISTER, LEO HYMAN and 
JULIAN LAZRUS, 

individually and as officers of 
BENRUS WATCH COMPANY, INC. 


a 


DOCKET NO. 7352 


ee ed 


FINAL ORDER 


Pursuant to § 4.22(c) of the Commission's Rules of Practice, pub- 
lished May 16, 1962, 27 Fed. Reg. 4609, 4621 (superseded August 1, 1963:, 
respondents were served with the Commission's decision on appeal and 
afforded the opportunity to file exceptions to the form of the order which 


the Commission contemplates entering; and 


Respondents having timely filed exceptions to the order proposed, 
which were opposed by a reply thereto filed by counsel supporting the 
complaint; and the Commission, upon review of these pleadings, having 
determined that the exceptions filed by the respondents should be disal- 
lowed and that the order proposed should be entered as the final order 


of the Commission: 
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IT IS ORDERED that the initial decision be modified by striking 
the findings in paragraphs 7 and 9 through 15 contained in the Findings 
of Fact and substituting therefor the findings and conclusions of the Com- 
mission contained in the Commission's opinion. 


ITIs FURTHER ORDERED that the initial decision be modified by 
striking therefrom all paragraphs under the heading “Conclusions” ex- 
cept for those under the Roman numeral IX. 


IT IS FURTHER ORDERED that respondents Benrus Watch Com- 
pany, Inc., a corporation, Belforte Watch Company, Inc., a corporation, 
and their officers, Oscar M. Lazrus and Benjamin Lazrus, individually 
and as officers of the above-named corporations, and Harvey M. Bond, 
Stanley M. Karp, Samuel M, Feldberg, Jay K. Lazrus, Robert Weil, Clif- 
ford L. J. Siegmeister, and Julian Lazrus, individually and as officers 
of Benrus Watch Company, Inc., and respondents’ agents, representa- 
tives and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale or distribution of watches 
or other merchandise in commerce, as "commerce" is defined in the 


Federal Trade Commission Act, do forthwith cease and desist from: 


1, The act or practice of preticketing merchandise at an indi- 
cated retail price, or otherwise setting forth an indicated 
retail price as to merchandise in any material disseminated 
or intended for dissemination to the public, when the indi- 
cated retail price is in excess of the generally prevailing 
retail price for such merchandise in the trade area or when 
there is no generally prevailing retail price for such mer- 
chandise in the trade area. 


The act or practice, in connection with the use of trade-in 
allowances, allowance certificates, coupons, or other pro- 
motions offering price reductions, of setting forth an indi- 
cated retail price for which reductions or allowances are 
to be made unless there is a generally prevailing retail 


APPENDIX J 
Page 3 of 4 

price in the market in which the act or practice is engaged 
in, and such indicated retail price is not in excess of the 


generally prevailing retail price in said market. 
Representing, directly or by implication: | 


a, That their merchandise is guaranteed unless the nature 
and extent of the guarantee and the manner in which the 
guarantor shall perform thereunder are clearly and con- 


spicuously disclosed. 


That their watches are "shock proof" or "shock pro- 
tected" or otherwise representing that their watches 


possess greater shock resistance than is a fact. 


That dealers in their merchandise will allow a certain 
amount against the indicated retail price thereof upon 
the presentation of an allowance certificate or coupon 
or for any reason in connection with the purchase of 
said merchandise, unless such allowance is granted 


without exception. 


Offering for sale or selling watches, the cases of which are 
in whole or in part composed of base metal which has been 


treated to simulate precious metal, without clearly and con- 


spicuously disclosing on such cases the true metal compo- 


sition of such treated cases or parts. 


Offering for sale or selling watches, the cases of which are 
in whole or in part composed of base metal which has been 
treated with an electrolytically applied flashing or coating 
of precious metal of less than 1-1/2/1000 of an inch over 
all exposed surfaces after completion of all finishing oper- 
ations, without clearly and conspicuously disclosing on such 
cases or parts that they are base metal which have been 
flashed or coated with a thin and unsubstantial coating. 
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6. Supplying to, or placing in the hands of, any jobber, retailer, 
dealer, or other purchaser, means and instrumentalities by 
and through which they may deceive and mislead the purchas- 
ing public in respect to practices prohibited in paragraphs 1 
through 5 above. 


IT IS FURTHER ORDERED that the complaint be, and it hereby is, 
dismissed as to respondent Robert Gasser and as to respondent S. Ralph 
Lazrus, who is deceased. 


IT IS FURTHER ORDERED that the complaint be, and it hereby is, 
dismissed as to respondents Norman Slater, Martin J. Rasnow and Leo 
Hyman in their individual capacities. 


IT IS FURTHER ORDERED that the initial decision as modified 
herein be, and it hereby is, adopted as the decision of the Commission. 


IT IS FURTHER ORDERED that the respondents, except Robert 


Gasser and S. Ralph Lazrus, shall, within sixty (60) days after service 
upon them of this order, file with the Commission a report, in writing, 


setting forth in detail the manner and form in which they have complied 
with the order to cease and desist set forth herein. 


By the Commission, Commissioner Elman not concurring in the 
provisions of the order, and Commissioner Reilly not participating. 
SEAL 

/s/ Joseph W. Shea 
Secretary 


ISSUED: February 28, 1964 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


COMMISSIONERS: Paul Rand Dixon, Chairman 
Sigurd Anderson 
Philip Elman 
Everette MacIntyre 
John R. Reilly 


In the Matter of 


) 

GRUEN INDUSTRIES, INC., } 
a' corporation, trading as) DOCKET NO. 8455 

GRUEN WATCH COMPANY. ) 


OPINION OF THE COMMISSION | 


By Commissioner Elman: 


The complaint in this matter charges respondent, a leading manu- 


facturer of watches, with having preticketed its merchandise with ficti- 
tious retail prices, in violation of Section 5 of the Federal Trade Com- 
mission Act. In its amended answer, respondent admitted that it had 
engaged in the unlawful practice charged in the complaint. Consequently, 
the trial before the hearing examiner was concerned solely with the ques- 
tion of relief. In his initial decision, the examiner entered a cease and 
desist order containing four paragraphs. Paragraphs 1 and 2 are intend- 
ed to forbid the specific form of deceptive pricing in which respondent 
was found to have engaged — what the examiner described as "the wholly 
artificial and flagrantly deceptive inflation of price tickets” (initial deci- 
sion, p. 24). Paragraphs 3 and 4, on the other hand, are intended to for- 
bid the deceptive practice of a manufacturer's advertising or disseminat- 
ing fictitious suggested retail prices. However, in a proviso to para- 
graphs 3 and 4, the examiner ordered these provisions of the order sus- 
pended, on the ground that immediate entry of a "broad" order against 
respondent would be inequitable because its principal competitors were 


not subject to such orders. 
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Complaint counsel have appealed from the initial decision, chal- 
lenging the suspension proviso and also suggesting certain modifications 
in the language of the examiner's order. Respondent has also appealed, 
contending that paragraphs 1 and 2 of the examiner's order are too broad 
and that paragraphs 3 and 4 should be suspended pending promulgation 
of a Trade Regulation Rule by the Commission (see Section 1.67 of the 
Commission's Procedures and Rules of Practice (August 1, 1963)) deal- 
ing with the general problem of fictitious pricing in the watch industry. 


As already noted, there is no issue as to respondent's violation of 
law. Concededly, respondent preticketed merchandise with retail prices 
it knew to be grossly in excess of what the merchandise would actually 
command in the retail market. These prices were not bona fide estima- 
tions of retail value; they were not respondent's customary suggested 
retail prices for the merchandise in question. These inflated prices 
were, rather, deliberate fabrications made at the demand of certain re- 
tailer customers of respondent who were bent on deceiving the buying 
public with the offer of nonexistent bargains. 


Nothing in the Commission's newly revised Guides Against Decep- 
tive Pricing (issued January 8, 1964) justifies respondent's conduct. On 


the contrary, the unlawfulness of such conduct is made explicit in Guide 
Il: "a manufacturer may not affix price tickets containing inflated prices 
as an accommodation to particular retailers who intend to use such prices 
as the basis for advertising fictitious price reductions" (p. 5). However, 
while the revised Guides do not change the law with respect to such con- 
duct, they have a definite bearing on the issue of relief — the only issue 
before the Commission. 


As both the parties and the hearing examiner appear to recognize, 
the fact that respondent has been found guilty of a particularly flagrant 
form of an unlawful practice does not justify an order limited to the par- 
ticular flagrant acts; rather, it emphasizes the necessity for an order 
that will effectively prevent the recurrence of the unlawful practice — 
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here, the practice of a manufacturer's advertising or disseminating 
fictitious suggested retail prices for his merchandise. Guide II of the 
Commission's newly revised Guides Against Deceptive Pricing deal ex- 
plicitly and at length with this practice. Accordingly, we have drafted 
an order to cease and desist in the language of Guide IL 


Should respondent desire guidance with respect to the require- 
ments of this order, the provisions of Guide II should prove helpful. 
The Guides are designed to afford practical, concrete guidance and as- 
sistance to the businessman as to the requirements of law, or, in this 
case, to respondent as to the requirements of the cease and desist or- 
der, If respondent in the future conforms in good faith to the standards 
set forth in Guide IIL, it will be in compliance with the Commission's 
order. In addition, if Guide III does not answer all of the specific ques- 
tions that may arise as to respondent's duties under the order, the Com- 
mission's procedures afford ample opportunity for obtaining definitive 
advice from the Commission as to the application and interpretation of 
the order. Section 3.26(b), Procedures and Rules of Practice (August 1, 


1963); see, e.g., Vanity Fair Paper Mills, Inc. v. F.T.C., 311 F.2d 480, 
488 (2d Cir. 1962). 


Our modification of the cease and desist order contained in the 
initial decision renders unnecessary an extended discussion of respond- 
ent's contention that the "broad" parts of the order should be suspended 
pending promulgation of an industry-wide Trade Regulation Rule, The 
unduly broad portions of the order contained in the initial decision, which 
caused concern to the examiner and to respondent, have been eliminated. 
With respect to the modified order we are entering; what the Commis- 
sion recently stated in rejecting a similar contention made by another 
watch manufacturer is apposite: 

"The Commission does not believe that the pub- 
lic interest warrants a suspension of the existing or- 


der pending completion of the Commission's proceed- 
ings against respondents’ competitors, However, the 
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Commission has directed that all outstanding cease 
and desist orders involving deceptive pricing shall 
be interpreted, and thus pro tanto modified, so as to 
impose on respondents subject to such orders no 
greater or different obligations than are stated in 
the Commission's newly-revised Guides Against De- 
ceptive Pricing, issued on January 8, 1964. Compli- 
ance with such orders, as thus modified, should not 
impose on respondents any onerous or unreasonable 
burden, The Guides give adequate recognition to the 
legitimate interests of the businessman and are not 
punitive or inflexible. The fact that respondents are 
formally obliged to comply with the order should not 
interfere with the effective marketing of their prod- 
ucts or place respondents at an unfair competitive 
disadvantage vis-a-vis their competitors who, though 
not under formal order, are equally bound by the sub- 
stantive requirements of the Federal Trade Commis- 
sion Act, as defined and particularized — in relation 
to fictitious pricing — by the recently revised Guides." 
Clinton Watch Co., F.T.C. Docket 7434 (Order Deny- 
ing Petition to Reopen Proceeding, issued February 
17, 1964. 


Commissioner MacIntyre did not concur, and Commissioner Reilly 


did not participate for the reason that he did not hear oral argument, 


February 28, 1964. 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


COMMISSIONERS: Paul Rand Dixon, Chairman 
Philip Elman 
Everette MacIntyre 
John R, Reilly 


Se 
In the Matter of 


THE REGINA CORPORATION, ) DOCKET NO. 8323 
a corporation. ) 


STATEMENT OF COMMISSIONER MAC INTYRE 


Iam again compelled to issue a separate statement setting forth 
my views on the Commission's action in modifying a cease and desist 
order in a deceptive pricing case antedating the revised Guides issued 
January 8, 1964. In the petition now before us, respondent, Regina Cor- 
poration (Regina), requests that the order be set aside in its entirety on 
the ground that the activities documented by the record do not constitute 
a violation of Section 5 of the Federal Trade Commission Act as present- 
ly interpreted by the Commission in the light of the revised Guides. In 
the alternative, Regina asks that the order be explicitly modified to con- 
form to the new Guides. 


In rejecting respondent's plea that the order be set aside, the Com- 
mission employs rather facile generalizations, glossing over the conten- 
tion that Regina's past activities as documented by the record do not con- 
stitute a violation of the law as now construed, Sweeping aside Regina's 


arguments on this point, the Commission broadly asserts: 


"| | the standards enunciated in the Guides are in- 
tended to be prospective, rather than retrospective, 
in their application. The public interest would not 
be served if the Commission were to undertake the 
time-consuming and unsatisfactory task of attempt- 
ing to review, in the light of every new policy pro- 
nouncement, the records of all the cases in which 
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cease and desist orders have become final, in order 
to ascertain whether the records would support a 
finding of violation under the new standards, It is 
very doubtful how accurate such retrospective evalua- 
tion could be, or how useful would be a process of 
continuous reexamination of old, and frequently stale, 
records," 

I cannot adopt this rationale, for the simple reason that it does not 
come to grips with Regina's contention on this point, which, in fact, raises 
serious questions meriting a responsive and reasoned reply. At the out- 
set, I may state that the assertion that the Guides are intended to be pros- 
pective rather than retrospective in their application avoids the realities 
of the matter. The Commission has only recently dismissed complaints 
in a number of proceedings brought prior to the issuance of the revised 
Guides on the ground that the proof in these proceedings did not meet the 
new standards. E.g., see Filderman Corporation, Inc., et al., Docket No. 
7878 (1964). The Commission's assertion that the Guides are prospective, 
in rebuttal of respondent's request for recision, is particularly inappro- 
priate because the application of cease and desist orders are not retro- 
spective but prospective as far as respondent's obligations thereunder 
are concerned, Regina and respondents in other cases may well question 
the effect on their future business decisions if all Commission policy re- 
versals of this nature will be prospectively applied without regard to what 


has gone before. 


The Commission, in this instance, has ignored another fundamental 
consideration, As I understand Section 5 of the Federal Trade Commis- 
sion Act, the Commission is empowered to issue cease and desist orders 
only upon a finding that a violation of law has occurred.! Unless the 


T Section 5(b) of the Federal Trade Commission Act states in pertinent part: 
"|. The testimony in any such proceeding shall be reduced to writing and filed 
in the office of the Commission. If upon such hearing the Commission shall be 
of the opinion that the method of competition or the act or practice in question is 
prohibited by this Act, it shall make a report in writing in which it shall state its 
findings as to the facts and shall issue and cause to be served. . . an order re- 
quiring such person, partnership or corporation to cease and desist from using 
such method of competition or such act or practice..." 
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Commission comes to grips with the issue of whether respondent's past 


actions documented in this proceeding are violative of the Act, Ido not 
see how, in good conscience, it can keep in effect a cease and desist or- 
der bearing on respondent's future conduct, The justification that a re- 
view of the record in this proceeding would be either unduly troublesome 
or time-consuming does not absolve the Commission from performing 

its statutory functions. The Commission will have to grapple with this 
issue, either in this proceeding or in other deceptive pricing cases where- 
in outstanding orders issued prior to January 8, 1964, are in effect, and 
the number of cases in this category are, of course, numerous. The Com- 
mission may refuse, at this time, to decide the question of whether a re- 
spondent's activities leading to an outstanding cease and desist order are 
in violation of the law as presently interpreted by this agency. We shculd 
not, however, be surprised if the courts are asked to fill the vacuum the 


Commission has left, if we abdicate our functions in this manner. 


The Commission's treatment of this issue ignores the further point 
that a decision on the merits as to whether respondent's past conduct 
violates the law as now construed is required here so that at least re- 
spondent and those on the Commission's staff charged with enforcing this 
and similar orders will know what the Commission's position is, While 
the evasion of this question may stave off some admittedly difficult prob- 
lems in the immediate future, in the long run it can only lead to further 
disarray in an area of the law already subject to considerable confusion.” 


Ignoring the issue of whether the respondent should be under order 
at all, the Commission has modified Regina's order by elaborating on its 
"pro tanto" modification procedure employed in Clinton Watch Company, 
et al., Docket No. 7434 (Order Denying Petition To Reopen Proceeding, 
issued February 17, 1964), with which I was unable to agree at that time? 


a See my statement on the revised Guides, issued January 8, 1964. 


3 See my statement, Clinton Watch Company, et al., Docket No. 7434, February 
17, 1964. 


APPENDIX L 
Page 4 of 5 
In this instance, in addition to stating that all outstanding orders shall be 
interpreted and "thus pro tanto modified, so as to impose on respondents 
subject to such orders no greater or different obligations than are stated 
in the Commission's newly-revised Guides Against Deceptive Pricing", 
the Commission has specifically amended the order to require respond- 
ents to cease and desist from the following: 
"Advertising or disseminating any list or pre-ticket- 
ed price unless such price is a good faith estimate 
of the actual retail price and does not appreciably 


exceed the highest price at which substantial sales 
are made in respondent's trade area.” 


4 
As I stated in Clinton Watch Company, et al., Docket No. 7434, 


respect for the businessmen who come before us, as well as for the ap- 
pellate courts, requires that Commission orders be drafted with suffi- 
cient precision so that they can be understood. Although the modifica- 
tion of the Regina order is somewhat more elaborate than that of Clinton, 
Regina's obligations are defined with no greater clarity than those of the 
watch company under its modified order. The modified order in this pro- 
ceeding is a classic example of the enforcement problems which may be 
expected from the use of terms which have not been adequately defined 

by either the courts or this agency. In this case the Commission has 


gee 


5 For example, respondent, under the modified order, is required to employ a 
“good faith estimate" of the actual retail price prior to advertising or disseminat- 
ing list or preticketed prices. To my knowledge neither the Commission nor the 
courts have ever defined the criteria for determining the good faith of the seller 
in estimating actual retail prices in any trade area. There is the further require- 
ment that Regina ‘cease and desist from disseminating list prices or preticketed 
prices unless such prices do not "appreciably exceed" the highest price at which 
substantial sales are made in respondent's trade area. Again, there is no prece- 
dent which will aid either Regina or other respondents similarly situated or the 
Commission's staff, for that matter. in determining the meaning of that phrase. 
The Commission leaves unanswered the question of by what percentage a list price 
or preticketed price would have to exceed the highest price in a trade area at which 
substantial sales are made. Respondents and the Commission's staff will be faced 
with similar difficulties in trying to divine what "substantial sales" might be in a 
particular trade area. The applicable percentage could conceivably vary from 1 
to 100 percent. 
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done again what the Supreme Court said we should not do, namely, shift- 


ed to the courts the burden of determining the factual question of what 
constitutes unfair conduct. See Federal Trade Commission v. Morton 
Salt Company, 334 U.S. 37 (1948). I must reiterate my surprise that this 
Commission, which recently has made so many pronouncements of the 
necessity for clear and definitive orders is, in the deceptive pricing area, 
issuing orders, the terms of which are so imprecise and indefinite that 
they can lead only to administrative and judicial confusion.” 


April 7, 1964. 


———— 


: See my statement, Clinton Watch Company, et al., supra n. 3. 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


COMMISSIONERS: Paul Rand Dixon, Chairman — 
Sigurd Anderson 
Philip Elman 
Everette MacIntyre 
John R, Reilly 


a) 
In the Matter of 


) 
CLINTON WATCH COMPANY, et al. ) DOCKET NO, 7434 
) 


es 


ORDER ON PETITION 
TO REOPEN PROCEEDING 

Respondents, on January 2, 1964, filed with the Commission a péti- 
tion, pursuant to Section 3. 28(b)(2) of the Commission’ s Procedures and 
Rules of Practice, to reopen proceedings in the above-captioned matter 
for the purpose of suspending the cease and desist order of July 19, 1960, 
until final orders become effective in certain cases now pending before 
the Commission. The order against respondents involves fictitious pric- 
ing, and respondents contend that they have been placed at a severe com- 
petitive disadvantage by virtue of the fact that their competitors have not 
yet been placed under Commission order, even though, respondents al- 
lege, their competitors are engaged in the same fictitious- -pricing cor- 
duct forbidden by the order outstanding against respondents. 


The Commission does not believe that the public interest warrants 
a suspension of the existing order pending completion of the Commission's 
proceedings against respondents’ competitors. However, the Commission 
has directed that all outstanding cease and desist orders involving decep- 
tive pricing shall be interpreted, and thus pro tanto modified, so as to im- 
pose on respondents subject to such orders no greater or different obliga- 
tions than are stated in the Commission's newly-revised Guides Against 
Deceptive Pricing, issued on January 8, 1964. Compliance with such or- 


ders, as thus modified, should not impose on respondents any onerous cr 
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unreasonable burden, The Guides give adequate recognition to the legiti- 
mate interests of the businessman and are not punitive or inflexible. The 
fact that respondents are formally obliged to comply with the order should 
not interfere with the effective marketing of their products or place re- 
spondents at an unfair competitive disadvantage vis-a-vis their competi- 
tors who, though not under formal order, are equally bound by the sub- 
stantive requirements of the Federal Trade Commission Act, as defined 


and particularized — in relation to fictitious pricing — by the recently re- 


vised Guides. Accordingly, 


IT IS ORDERED that respondents’ request to suspend the order of 
July 19, 1960, be, and it hereby is, denied, 


By the Commission, Commissioner MacIntyre not concurring. 


Sah /s/ Joseph W. Shea 


Secretary. 
ISSUED: February 17, 1964 
Attached is; Statement ty Commissioner MacIntyre. 


STATEMENT BY COMMISSIONER MacINTYRE 


Iam compelled to issue a separate statement setting forth my 
views on the Commission's action in modifying the cease and desist or- 
der issued against the Clinton Watch Company in this proceeding. The 
significant provision amending the order reads as follows: 


 , , the Commission has directed that all outstand- 
ing cease and desist orders involving deceptive 
pricing shall be interpreted, and thus pro tanto 
modified, so as to impose on respondents subject 
to such orders no greater or different obligations 
than are stated in the Commission's newly-revised 
Guides Against Deceptive Pricing, issued on January 
8, 1964. ..." 
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I do not concur with this action for the following reasons. Respect for 
the businessmen who come before it, as well as for the appellate courts, 
requires that Commission orders be drafted with sufficient precision so 
that they can be understood, The wholesale "pro tanto” incorporation of 
the provisions in the new Guides, adopted in this instance, affords the 
Clinton Watch Company no guidance for the regulation of its future con- 
duct with respect to its pricing practices. The Guides, of course, cover 
a multitude of deceptive pricing practices which may or may not be ap- 
plicable to the Clinton Watch Company and it is doubtful that the "pro 
tanto" qualification will enlighten either the Commission's staff or re- 
spondent as to precisely those terms of the Guides applicable to the 
Clinton Watch Company. This difficulty is, of course, compounded by 
the fact that the Guides themselves still require considerable adjudicative 
definition before either the courts, the Commission, or the business com- 
munity will be fully advised of their legal significance. In violation of 
the Supreme Court's injunction in Federal Trade Commission v. Morton 

Salt Company, 334 U. S. 37 (1948), the Commission here is shifting to the 
courts the burden of determining the factual question of what constitutes 
unfair conduct. Iam surprised that this Commission, which recently has 
made so many pronouncements of the necessity for clear and definitive 
orders, is in this area embarking on a course which can lead only to ad- 


ministrative and judicial confusion by issuing orders, the terms of which 


are so imprecise and indefinite that they are likely to be misunderstood. 


February 17, 1964. 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


COMMISSIONERS: Paul Rand Dixon, Chairman 
Philip Elman 
Everette MacIntyre 
John R, Reilly 


SEES ES 
In the Matter of 
ART NATIONAL MANUFACTURERS 
DISTRIBUTING CO., INC., 
a corporation, 
LOUIS WATCH COMPANY, INC., 
a corporation, and 
LOUIS FRIEDMAN, MARTIN FRIED- 
MAN, and ALBERT FRIEDMAN, 
individually and as officers of 
said corporations. 


- DOCKET NO, 7286 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


ORDER DENYING PETITION TO 
MODIFY ORDER AND DECISION 
Respondents, by petition filed with the Commission March 26, 1964, 
have requested that the deceptive pricing provisions of the order entered 
against them on May 10, 1961, be altered, modified, or set aside or, in the 
alternative, have requested advice from the Commission on whether par- 
ticular practices constitute compliance with the order to cease and desist. 
The sections of the order placed in issue by this petition are those which 
prohibited respondents from: 
(b) Representing by means of prices on tickets attached 
to or accompanying merchandise, or by any other 
means, that any price is the retail price of merchan- 


dise when it is in excess of the price at which said 
merchandise is usually and customarily sold at retail. 


Furnishing means and instrumentalities to dealers or 
others by and through which they may misrepresent 
the usual and customary retail prices of respondents’ 
merchandise. 
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The entire order was affirmed and ordered enforced in Art National Manu- 
facturers Distributing Co., et al. v. Federal Trade Commission, 298 F.2d 
476 (2d Cir. 1962). 


The petition for modification of the above quoted provisions of the 
order to cease and desist is predicated upon Guide III of the Commission's 
Guides Against Deceptive Pricing (effective January 8, 1964), which states 


in pertinent part: 


... Typically, a list price [which includes a pre- 
ticketed price] is a price at which articles are sold, 
if not everywhere, then at least in the principal retail 
outlets which do not conduct their business on a dis- 
count basis. It will not be deemed fictitious if it is 
the price at which substantial (that is, not isolated or 
insignificant) sales are made in the advertiser's trade 
area (the area in which he does business). Conversely, 
if the list price is significantly in excess of the high- 
est price at which substantial sales in the trade area 
are made, there is a clear and serious danger of the 
consumer being misled by an advertised reductionfrom 
this price. 


*x* * * 


. . a manufacturer or other distributor who does 
business on a large regional or national scale cannot 
be required to police or investigate in detail the pre- 
vailing prices of his articles throughout so large a 
trade area. If he advertises or disseminates a list or 
pre-ticketed price in good faith (i.e., as an honest esti- 
mate of the actual retail price) which does not appreci- 
ably exceed the highest price at which substantial sales 
are made in his trade area, he will not be chargeable 
with having engaged in a deceptive practice. 


Respondents assert that a review of the decision in this case reveals that 
"substantial sales" of their merchandise were made at the "list" price 
and that had the current Guides been in effect at the time the case was 
pending before the Commission, the deceptive pricing portions of the 
charge would have been dismissed. As a result, they now request that 
the Commission review the evidence in the light of the new guides and 


alter, modify, or set aside those portions of the order prohibiting decep- 


tive pricing practices, 
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The standards set forth in the Guides Against Deceptive Pricing 
are intended to be prospective in their application rather than retro- 
spective. In a case such as this, where the Commission's order has 
become final and has been affirmed by a United States Court of Appeals, 
the Commission is of the opinion that it should not review the evidence 
to determine whether it would support a finding of violation under the 


new standard. The public interest would not be served if, in the light 


of every new policy announcement, the Commission were required to 
undertake the time-consuming task of attempting to review the records 
of all past cases which might be affected by the policy change. However, 
the Commission has directed that all outstanding orders involving decep- 
tive pricing shall be interpreted, and thus pro tanto modified, so as to im- 
pose on those subject to such orders no greater or otherwise different 
obligations than are set forth in the Commission's newly revised Guides 
Against Deceptive Pricing. Clinton Watch Company et al., Docket No. 
7434, Order on Petition to Reopen Proceeding (February 17, 1964). The 
separate advice being furnished respondents, in response to their alterna- 
tive request, as to whether a proposed course of action, if pursued by 
them, will constitute compliance with the order, reflects an application 


of this policy to the order in this case. 


IT IS ORDERED that respondents’ petition for modification of the 
order entered against them on May 10, 1961, be, and it hereby is, denied. 


By the Commission. Commissioner MacIntyre does not concur 
for the reasons set forth in his statements accompanying the Commis- 
sion's orders in The Regina Corporation, Docket No. 8323 (April 7, 1964), 
and Clinton Watch Company et al., Docket No. 7434 (February 17, 1964) 


SEAL /s/ Joseph W. Shea 
Secretary. 


ISSUED: May 8, 1964 
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Commissioner Everette MacIntyre made a separate statement re- 


garding the revised Guides. His statement is as follows: 


STATEMENT ON THE NEW PRICING GUIDES 


By MacIntyre, Commissioner: 


Iam wholly in accord with the professed aim of the Commission to 
clarify some of the more troublesome problems in the deceptive pricing 
area. Itoo believe that we should take a reasonable approach in these 
matters and that the businessman should know where he stands. How- 
ever, I fear that these Guides, albeit unintentionally, on balance have 
raised a number of new and troublesome issues which outweigh any solu- 


tions to older dilemmas which they may suggest. 


The nub of the problem as I see it is that these Guides are not, as 
they purport, restatements of the law; the changes introduced here are 
too sweeping for that. It is fair to say that the Guides in many respects 
are sharply at variance with the body of law on this subject painfully 
built up by the Commission and courts over a number of decades. The 
result may well be the opposite of that intended — uncertainty for consum- 
ers, the businessman and the Commission's staff alike. Under the cir- 
cumstances, there is a serious question that we can sustain the necessary 


vigour of enforcement even with the best of intentions, 


I do not intend at this point to outline my disagreement with the 
Guides in every detail. If necessary, that can be done as specific prob- 
lems arise. Suffice it to say for the present, the Guides apparently pre- 
sent us with a new vocabulary in the context of fictitious pricing which 
will require definition. That process may well be difficult and time con- 
suming. I need only cite one example to make my point. In connection 
with bargain advertising of retail price comparisons, i.e., the offer of 
goods at prices purportedly lower than those being charged by others in 
the same trade area, the Guides state: 
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| Whenever an advertiser represents that he 
is selling below the prices being charged in his area 
for a particular article, he should be reasonably cer- 
tain that the higher price he advertises does not ap- 
preciably exceed the price at which substantial sales 
of the article are being made in the area — that is, a 
sufficient number of sales so that a consumer would 
consider a reduction from the price to represent a 
genuine bargain or saving..." (Emphasis supplied.) 

The requirement that a retailer should be "reasonably certain" 
that the higher price does not "appreciably exceed the price at which 
substantial sales of the article are being made in the area" is open to 
numerous interpretations. The phrase "reasonably certain" substitutes 
a subjective for what has hitherto been an objective test. How a busi- 
nessman is to document the state of his mind in this respect is not point- 
ed out. Possibly the ingenuity of counsel over a period of time may sup- 
ply some answer to this and other questions, The problem remains, 
however, whether there is any real advantage in abandoning tested pre- 
cepts which are now understood by business, the courts and the Commis- 


sion's staff. 


To continue, hitherto the standard applied in these cases has been 
the "usual and customary" retail price in a given area, a term given 
content and meaning by numerous previous decisions. The proper inter- 
pretation of the requirement that the advertised higher price may not 


",,. appreciably exceed the price at which substantial sales of the ar- 


ticle are being made in the area. . ." is at best conjectural. A consider- 
able number of cases will have to be brought and considered by the courts 
and the Commission before either our staff or the business community 
can be expected to operate with any confidence under the new standard. 


A very important reversal of policy is, of course, contained in 
Guide I, which deals with advertising of retail prices suggested or es- 
tablished by manufacturers or other nonretail distributors. In effect, 
manufacturers or other nonretailers are invited to suggest list prices 
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or preticket their items with only the vaguest standards to determine 


their responsibility for taking such measures. Whether the Commission 
will, in the future, be able to take effective steps against fictitious pric- 
ing on a regional or national scale under the new dispensation remains 


to be seen. 
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JOINT APPENDIX 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


WALTHAM WATCH COMPANY, 
a corporation, and 

HARRY ARONSON, 

BEN COLE and 

MORRIS DRAFT, individually 
and as officers of said 
corporation. 


DOCKET NO. 8396 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal Trade 
Commission having reason to believe that Waltham Watch Company, a 
corporation, and Harry Aronson, Ben Cole, and Morris Draft, individually 
and as officers of said corporation, hereinafter referred to as respond- 
ents, have violated the provisions of said Act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

PARAGRAPH ONE: Respondent Waltham Watch Company, is a 
corporation organized, existing and doing business under and by virtue of 
the laws of the State of Delaware, with its office and principal place of 
business at 231 South Jefferson Street, Chicago, Illinois. 

During a part of the time referred to hereinafter the individual re- 
spondents Harry Aronson, Ben Cole and Morris Draft were officers of 
Hallmark, Inc., a corporation organized under the laws of the State of 
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Illinois, which had its office and principal place of business at 231 South 
Jefferson Street, Chicago, Illinois. Hallmark, Inc. has been merged into 
the respondent corporation, Waltham Watch Company. 

The aforesaid individual respondents are officers of the corporate 
respondent and they formulate, direct and control the acts and practices 
of the respondent corporation, and they formulated, directed and con- 
trolled the acts and practices of Hallmark, Inc. prior to its merger into 
the respondent corporation, Waltham Watch Company. The individual 
respondents’ offices and principal place of business is the same as that 
of the corporate respondent. 

PARAGRAPH TWO: In the course and conduct of their business 
respondents import watches, watch movements, cases and attachments, 
assemble and sell them. Respondents cause their said products, when 
sold, to be transported from the State of Illinois and elsewhere, to pur- 
chasers thereof located in various other States of the United States and 
in the District of Columbia. 

Respondents have maintained a substantial course of trade in said 
products in commerce, as "commerce" is defined in the Federal Trade 
Commission Act. 

PARAGRAPH THREE: Respondents have engaged in the practice 
of attaching or causing to be attached, price tickets to their said prod- 
ucts upon which certain amounts are printed. Respondents have also 
disseminated, or caused to be disseminated, price lists, catalogs, cata- 
log insert sheets, brochures, leaflets, newspaper and magazine adver- 
tisements, and other forms of advertising in which certain amounts are 
shown as the retail prices of respondents' products. Respondents 
thereby represent, directly or by implication, that said amounts are the 
usual and regular retail prices of said products. In truth and in fact, 
said prices are in excess of the prices at which said watches are usually 
and customarily sold at retail and are fictitious retail prices. 

PARAGRAPH FOUR: Respondents in their advertising, catalogs, 


brochures and other promotional material represent that their products 
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are guaranteed by the use of such terms as "guaranteed", "fully guar- 


anteed" or "lifetime guaranteed", and other terms and expressions of 
which these are typical. Respondents also represent in guarantee cer- 
tificates that their products will be serviced upon the payment of one 
dollar. In truth and in fact, the representations as to guarantee are 
false, misleading and deceptive. The fact that the guarantee provides 
for payment of a service charge is not set forth in advertising and the 
respondents frequently impose service charges in excess of that set 
out in the certificates of guarantee. The terms, conditions and extent 
to which such guarantee applies and the manner in which the guarantor 
will perform thereunder are not clearly and conspicuously disclosed in 
close conjunction with the representations of guarantee. 

PARAGRAPH FIVE: The respondents purchase 17 jewel watch 
movements made in, and imported from, Switzerland, add a device con- 
taining 4 or 8 synthetic jewels, and affix attachments to the watches and 
case the movements. The watches are then represented, advertised, 
offered for sale and sold by respondents as "21" and "25" jewel watches, 
to retailers, catalog houses and wholesale distributors. 

PARAGRAPH SIX: By means of the statements that the said 
watches were 21 and 25 jewel watches, respondents represented that 
said watches contained 21 and 25 jewels, each of which serves a mech- 
anical purpose as a frictional bearing, and that, each jewel provides a 
mechanical contact at a point of wear. In fact, the jewels in the device 
added by the respondents are not functional and these watches are not 
21 and 25 jewel watches as represented and advertised. 

PARAGRAPH SEVEN: The respondents have advertised their said 
watches in newspapers, jewelers’ trade magazines, nationally distributed 
magazines, catalogs, catalog insert sheets and circulars, and on labels 
and packages. Among and typical, but not all inclusive, of the statements 
appearing in such advertising material have been the following: 


"Waltham Watches — Timing the 
Nation Since 1850" 
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"Waltham Premier, a famous 
name, part of the American 
scene Since 1850." 


By means of such statements, respondents have represented, 


directly or by implication, that their said watches are manufactured in 
the United States by the old and well-known Waltham Watch Company 

of Waltham, Massachusetts. Such statements are false, misleading and 
deceptive. In truth and in fact, said watches are not manufactured in 
the United States by the old and well-known Waltham Watch Company of 
Waltham, Massachusetts. 

PARAGRAPH EIGHT: By the acts and practices aforesaid re- 
spondents have placed in the hands of retailers and others, a means and 
instrumentality whereby such retailers may mislead and deceive mem- 
bers of the purchasing public as to the regular and usual retail prices, 
the character of the guarantee, the number of friction bearing jewels 
and the origin and manufacturers of respondents’ watches. 

PARAGRAPH NINE: Respondents, in the course and conduct of 
the sale of their: watches, have been and are in substantial competition 
in commerce with other corporations, firms and individuals engaged in 
the manufacture, sale and distribution of watches. 

PARAGRAPH TEN: The use by respondents of the aforesaid 
false, misleading and deceptive statements and representations has had, 
and now has, the capacity and tendency to induce members of the pur- 
chasing public into the erroneous and mistaken belief that all of said 
statements and representations are true, and into the purchase of a 
substantial number of their watches as a result of such erroneous and 
mistaken belief. As a consequence thereof, substantial trade in com- 
merce has been unfairly diverted to respondents from their competitors 
and substantial injury has been done to competition in commerce. 

PARAGRAPH ELEVEN: The aforesaid acts and practices of re- 
spondents, as herein alleged, have been and are, all to the prejudice and 
injury of the public and of respondents' competitors and constituted and 
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now constitute, unfair and deceptive acts and practices and unfair 
methods of competition in commerce within the intent and meaning of 
the Federal Trade Commission Act. : 

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade 
Commission, on this 15th day of May, A.D., 1961, issues its complaint 
against said respondents. 

NOTICE 

Notice is hereby given to each of the respondents hereinbefore 
named that the 28th day of July, A.D., 1961, at 10 o'clock is hereby 
fixed as the time and Federal Trade Commission Building, Sixth Street 
and Pennsylvania Avenue, N. W., Washington, D. C., as the place when 
and where a hearing will be had before a hearing examiner of the Fed- 
eral Trade Commission, on the charges set forth in this complaint, at 
which time and place you will have the right under said Act to appear 
and show cause why an order should not be entered requiring you to 
cease and desist from the violations of law charged in this complaint. 

You are notified that the opportunity is afforded you to file with 
the Commission an answer to this complaint on or before the thirtieth 
(30th) day after service of it upon you. Such answer shall contain a 
concise statement of the facts constituting the ground of defense and a 
specific admission, denial or explanation of each fact alleged in the 


complaint or, if respondents are without knowledge thereof, a statement 
to that effect. 
If respondents elect not to contest the allegations of fact set forth 


in the complaint, the answer shall consist of a statement that respond- 
ents admit all material allegations to be true. Such an answer shall 
constitute a waiver of hearing as to facts so alleged, and an initial deci- 
sion containing appropriate findings and conclusions and an appropriate 
order disposing of the proceeding shall be issued by the hearing exam- 
iner. In such answer respondents may, however, reserve the right to 
submit proposed findings and conclusions and the right to appeal under 
Section 3.22 of the Commission's Rules of Practice for pa OICaLve 
Proceedings. 
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If any respondent elects to negotiate a consent order, it shall be 
done in accordance with Section 3.25 of the Commission's Rules of 
Practice. 

Failure to file answer within the time provided and failure to ap- 
pear at the time and place fixed for hearing shall be deemed to authorize 
a hearing examiner, without further notice to respondents, to find the 
facts to be as alleged in the complaint, to conduct a hearing to determine 
the form of order, and, thereafter, to enter an initial decision containing 
such findings and order. 

IN WITNESS WHEREOF, the Federal Trade Commission has caused 
this, its complaint, to be signed by its Secretary and its official seal to be 
hereto affixed, at Washington, D. C. this 15th day of May, 1961. 

By the Commission. 

/s/ Joseph W. Shea 


SEAL Joseph W. Shea, 
Secretary 


ANSWER 


Come now: respondents by counsel and for their Answer to the Com- 
plaint herein submit the following: 

1st defense: The Federal Trade Commission lacks jurisdiction of 
the subject matter and of the parties. 

2nd defense: The complaint fails to state a claim upon which relief 
can be granted. 

8rd defense: The Federal Trade Commission had no reason to be- 


lieve the respondents or any of them, had violated the provisions of Sec- 


tion 5 of the Federal Trade Commission Act at the time the complaint 


was issued; and said agency had no basis for the allegation that these 
proceedings will be in the public interest. 


4th defense: The Waltham Watch Company, Harry Aronson and Ben 
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Cole are presently litigating in another commission proceeding identical 
issues alleged in the complaint herein in other Commission proceedings 
and the issuance of the complaint here is a malicious multiplicity of law 
suits and admitted harassment of small business through repetitious 
litigation of identical issues. : 

Sth defense: The respondents and each of them denies each and 
every material allegation of Paragraphs One, Two, Three, Four, Five, 
Six, Seven, Eight, Nine, Ten and Eleven of the Complaint. 


WHEREFORE, the premises considered respondents demand that 


the Complaint be dismissed with prejudice. 


/s/ Ben Paul Noble 

Ben Paul Noble 

Attorney for Respondents 
2140 P. Street, N:W. 
Washington 7, D. C. 
DUpont 7-3291 


Dated: November 29, 1961 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Room 1208, 

226 West Jackson Boulevard, 
Chicago, Illinois, 

August 6, 1962 


Met, pursuant to notice, at 10:00 a.m. 
BEFORE: 
HERMAN TOCKER, Hearing Examiner. 


* * * * * 


HEARING EXAMINER TOCKER: This is the third case involving 
the Waltham Watch Company. 


* * . * * ! * 


8 
BEN COLE 


was thereupon called as a witness for the Commission and, having been 


first duly sworn, testified as follows: 

HEARING EXAMINER TOCKER: Give your full name and address, 

THE WITNESS: Ben Cole, C-o-l-e, 231 South Jefferson Street, 
Chicago, Dlinois. 

DIRECT EXAMINATION 
BY MR, MIDDLETON: 

Q. What is your present occupation, Mr. Cole? A. Iam vice 
president of the Waltham Watch Company. 

Q. What are your functions as vice president? A, General man- 
ager assisting in sales. 

Q. Who is the president of the corporation? A. Harry Aronson, 

Q. Do you know what functions he performs specifically? A, As 
president of the company he functions as president. He oversees all 
operations and is concerned with the running of the company. 

Q. And are there any other officers? A. Yes. 

Q. Will you name them? A. There is Mr. Clifford L. J. Sieg- 
meister, executive vice president and sales manager who lives in New 

York; and Morris Draft, vice-president in charge of purchasing. 

Do you want all the officers of the company? 

Q. Of this company; that is correct. 

Are there more officers? A. The corporate structure has other 
officers. 

Q. Let us have them. A. There is Mr. Irwin Levine, treasurer; 
Mr. Saul Rubin, vice-president, Donald Pollack, secretary; I guess that 
covers them all, 

Q. What is Mr. Rubin's title? A. Mr. Rubin is vice president, 

Q. Incharge of what? A. Purchasing in the diamond ring depart- 
ment. 

There is one more, Mr. Lawrence Aronson, vice-president. 

Q. Does that complete the list of officers? A. That completes 
the list of officers. 
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Q. You said Irwin Levine. How does Mr, Levine eel his name? 


A, L-e-v-i-n-e, 

Q. When was the Waltham Watch Company incorporated? A. The 
present Waltham Watch Company? 

Q. The one that you are vice-president of, Were you one of the 
original officers of that corporation? A. Of the a Waltham Watch 

Company ? 

Q. Yes. A. (No response.) 

Q. Do you remember the date of the saber poeanen, sir? A. Iam 
trying to get clear in my mind whether you mean the company that was 
since — or when the present Waltham Watch Company obtained what was 
left. | 

Q. Will you state what was your position prior to your taking of- 
fice with the Waltham Watch Company? A. I was vice president of the 
Hallmark Watch Company. 

MR, MIDDLETON: Miss Reporter, will you eleane mark these 
Commission's Exhibits Nos. 1-A through 1-D for identification. 


(The papers referred to were marked 
Commission's Exhibits Nos. 1-A 
through 1-D for identification.) 


BY MR. MIDDLETON: 

Q. Mr. Cole, I hand you what has been marked as Commission's 
Exhibits Nos, 1-A through 1-D for identification and ask you if you recog- 
nize these documents, A. This one appears to be a certificate issued 
by the State of Illinois stating that the Hallmark Company has filed — the 
Hallmark Watch Company has filed with the Secretary of State on Decem- 
ber 19— rather December, 1948, to incorporate in that state. 

Q. So this would be the certificate of incorporation for the Hall- 
mark Corporation, 

MR, NOBLE: I object. I don't think that — this is a legal conclu- 
sion and the witness is not qualified to answer, The document will have 
to speak for itself — if he can identify it. 
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HEARING EXAMINER TOCKER: Well, I think the objection should 
be sustained, but!/I see no reason why the document should not be received 
as a certified document. 

The objection is sustained and the witness' answer was stricken but 
the document will be received on consent. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 1-A was received 
in evidence on consent.) 


MR, NOBLE: I think, if Your Honor please, we might save time 
and relieve the record of effort to secure testimony which he may not 
be best qualified to give. 

I will stipulate into evidence all documents of this nature that Mr. 
Middleton secured during the course of the investigation from Waltham, 
or its officers. I would like a reference in the record as to what it is. 

HEARING EXAMINER TOCKER: Why don't you proceed on the 
record on that basis. 

MR. NOBLE: What is this Commission's Exhibit No. 1? 

MR. MIDDLETON: Nos. 1-A through -D. 

MR. NOBLE: Can we identify Commission's Exhibits Nos, 1-A 
through -D as a certificate of incorporation of Hallmark, Inc. in the State 
of Illinois in 1948? 

MR. MIDDLETON: Correct. 

MR. NOBLE: I will not object to its being offered and received. 

HEARING EXAMINER TOCKER: It may be received, 


(The papers referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos, 1-B, -C and -D 
were received in evidence.) 


BY MR, MIDDLETON: 

Q. Next, I have a copy of the — what purports to be a certificate of 
incorporation of Waltham Watch Company in Delaware, consisting of 
several pages. 

MR, NOBLE: Mr. Cole, you have never seen any of these official 


documents filed by the company? 
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THE WITNESS: No, I haven't. 
MR. NOBLE: All right, sir. 
I will stipulate and permit without objection the reception into evi- 


dence the certificate of incorporation of the Waltham Watch Company, a 


Delaware corporation as Commission's Exhibits Nos. 2-A through 


-M, 


(The papers referred to were marked 
Commission's Exhibits Nos, 2-A 
through -M for identification.) 


HEARING EXAMINER TOCKER: What is the date? 

MR. MIDDLETON: The 16th day of May 1957. I would not — 

HEARING EXAMINER TOCKER: Wait a minute. Let Mr. Noble 
finish, 

MR, NOBLE: I would not object to the reception of Exhibit No. 2 
in alphabetical sequence into evidence, however, I would like to note for 
the record that the certificate of incorporation of the Waltham Watch 
Company in Massachusetts in 1923 should be included in the record and 
will be before the proceedings are concluded, as well as the evidence of 
a corporate spinoff of the Massachusetts corporation into two distinct 
corporations; one of which is the Delaware corporation, represented by 
Commission's Exhibit No. 2. 

HEARING EXAMINER TOCKER: Well, if that is going to be done 
there is no need to hold back on this? 

MR, NOBLE: No, sir. 

HEARING EXAMINER TOCKER: It will be received. 

MR. MIDDLETON: I will object to its reception at this time. 

HEARING EXAMINER TOCKER: Well, I don't understand that coun- 
sel imposed any condition on this receipt; he merely made an observation. 

MR. NOBLE: For the record, Your Honor, remind me in the event 
that I overlook it at that point to bring it into evidence. 


(The papers referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos. 2-A through -M 
were received in evidence.) 
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MR. MIDDLETON: I have here a document consisting of two pages 
signed by Harry Aronson and entitled "A Plan Of Reorganization, Waltham 
Watch Company and Hallmark, Inc." which I would like to have marked as 
Commission's 1-A and -B. 

HEARING EXAMINER TOCKER: You don't mean Commission's 
Exhibits Nos. 1-A and -B? 

MR. MIDDLETON: Commission's Exhibits Nos. 3-A and -B; Iam 
sorry. 

MR, NOBLE: I have no objection, 

HEARING EXAMINER TOCKER: I have not had a chance to read 
this. 

This is not a reorganization plan under any of the provisions of the 
Bankruptcy Act; is it? It is just an internal voluntary plan of reorganiza- 
tion, 


(The papers referred to were marked 
Commission's Exhibits Nos. 3-A and 
-B for identification.) 


MR, MIDDLETON: I think, Mr. Examiner, that is a type of plan of 
reorganization that is used in some tax reorganization merger. 

HEARING EXAMINER TOCKER: I don't care about that. 

MR. MIDDLETON: It is not a bankruptcy matter. 

HEARING EXAMINER TOCKER: I do not know that it has any rele- 
vance, I wanted to be sure because of the use of this expression ''Plan Of 
Reorganization." 

Proceed. 

MR, MIDDLETON: Ihave here a certificate of ownership merging 


Hallmark, Inc, issue Waltham Watch Company consisting of four pages 
and to be marked as Commission's Exhibits Nos. 4-A through -D, These 
are dated June 13, 1959. 


(The papers referred to were marked 
Commission's Exhibits Nos. 4-A 
through -D for identification.) 


MR, NOBLE: Do you offer them ? 
MR, MIDDLETON: I offer these into evidence. 
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MR, NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received, 


(The papers referred to, heretofore 
marked Commission's Exhibits Nos. 
4-A through -D were received in 
evidence. ) 


MR. MIDDLETON: I have here a document entitled "Agreement" 
dated March 23, 1956, between Waltham Watch Company and Waltham 
Watch Company, a Massachusetts corporation, and Hallmark, Inc., an 
Illinois corporation, consisting of 12 pages and to be marked as Com- 
mission's Exhibits Nos. 5-A through -L. 


(The papers referred to were marked 
Commission's Exhibits Nos. 5-A 
through -L for identification.) 


MR. NOBLE: Mr. Middleton, can we agree that this is an original 
licensing agreement between Hallmark and Waltham of Massachusetts. 

MR, MIDDLETON: I believe that is what it is; yes. 

HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification as Exhibits 
Nos. 5-A through -L were received 
in evidence.) 


MR, MIDDLETON: I have a second document entitled — 

HEARING EXAMINER TOCKER: Is there a stipulation on that or 
is that only for reference purposes and not binding — and not to be bind- 
ing on the content because I think the content will speak for itself. 

MR, NOBLE: Speaks for itself. It is just for reference purposes. 

HEARING EXAMINER TOCKER; All right. 


MR. NOBLE: Because you are going to have a number of agree- 


ments in there and the heading on each of them is going to be “Agreement” 
and I would like to distinguish it for the record. 

HEARING EXAMINER TOCKER: Is it understood then that what- 
ever reference may be made for convenience to any agreement is not 
binding and does not limit the contents of the agreement or the legal af- 
fect of the agreement. 


MR. NOBLE: Yes, sir. 

HEARING EXAMINER TOCKER: Both counsel agree to that, 

MR. MIDDLETON: Yes. 

I have a second document entitled 'Agreement" which is dated 
July 16, 1957 and which in its first paragraph refers to the previous 
Agreement of March 23, 1956. 


(The papers referred to were marked 
Commission's Exhibits Nos. 6-A 
through -Q for identification.) 


MR. MIDDLETON: This Agreement is signed by the Waltham 
Watch Company,.a Delaware Corporation, by Irwin H. Stoltz, vice-presi- 

dent; and Hallmark, Inc., an Illinois Corporation by Harry Aron- 
son, president. 

HEARING EXAMINER TOCKER: Well, there was a license agree- 
ment by the Massachusetts Company in 1956. Now, this is an agreement 
which you say refers to the licensing agreement but is now made between 
Waltham of Delaware and Hallmark; is that correct, gentlemen? 

MR, MIDDLETON: That is what this document purports to be. 

HEARING EXAMINER TOCKER: If there is no objection it may be 
received, 

MR, NOBLE: No objection, 

HEARING EXAMINER TOCKER: It may be received, 


{The papers referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos, 6-A through -Q 
were received in evidence.) 


MR, MIDDLETON: I have here a document entitled "Agreement" 
made between Waltham Watch Company, Delaware, and Hallmark, Inc., 
t 

Chicago, Dlinois, This document is dated December 30, 1957 and is 


signed by the Waltham Watch Company, Joseph Axler, president, and 
Hallmark, Inc., Harry Aronson, 

MR, NOBLE: No objection. 

MR, MIDDLETON: This may be marked as Commission's Exhibits 
Nos. 7-A through -C for identification. 
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(The papers referred to were marked 
Commission's Exhibits Nos. 7-A 
through -C for identification.) 


HEARING EXAMINER TOCKER: They may be received. 


(The papers referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos. 7-A through -C 
were received in evidence.) 


MR. NOBLE: What was our time span in this case, do you recall, 
in 1959? 

HEARING EXAMINER TOCKER: I don't think we made any pro- 
vision for that in this case. We did make provision for time span in the 
prior case, but I will refresh my recollection if you will give me a mo- 


ment by looking at the pre-trial order. 


There was no reference in the pre-trial order and the complaint — 


this refers to the acts and conduct in the past tense, 

MR. NOBLE: I will argue remoteness if that is the way I feel 
about it. : 

HEARING EXAMINER TOCKER: I think we will let the record 
proceed and I think that where any particular act or practice occurred 
so long ago and has ceased is a matter for consideration with respect 
to any order will have to be determined after the record is in, 

MR, MIDDLETON: Are you ready to proceed? 

HEARING EXAMINER TOCKER: Yes. 

MR. MIDDLETON: I have a document which is a tabulation of sales 
of Waltham watches by model number, the number of units sold and the 
total price for the sale of each of the models. This tabulation also in- 
cludes Hallmark with the model number, number of units sold and the 
total revenue from the said sales of each model, These are watches that 
were sold in a spring catalog 1959 of watches with and without resevoil 
units. The columns are marked with res, r-e-s, meaning with resevoil 
and without res., r-e-S, meaning without resevoil. 

" Thig shall be marked as Commission's Exhibit No. 8. 

HEARING EXAMINER TOCKER: May I see that. 


(Document tendered.) 


(The paper referred to was marked 
Commission's Exhibit No. 8 for iden- 
tification, ) 


HEARING EXAMINER TOCKER: Is there any objection to Commis- 
sion's Exhibit No, 8? 

MR. NOBLE: No objection. 

I don't think this was obtained by the company, I believe it was com- 
piled by the investigators. 

MR, MIDDLETON: You furnished it to us. 

MR, NOBLE: Yes. 

HEARING EXAMINER TOCKER: Is there any objection? 

MR, NOBLE: No objection. 

HEARING EXAMINER TOCKER: Would you want to expand on Mr, 
Middleton's characterization when he said "sales" or "prices" I was a 
little confused, This appears to be gross sales of particular models, 

MR. MIDDLETON: That is correct. 

MR, NOBLE: No objection. 

HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit 8 was received in evi- 
dence, ) 


MR. MIDDLETON: Commission's Exhibit No. 9 is a similar tabu- 
lation, but it does not reveal the gross sales of each of the models as 
shown on the previous exhibit. 


(The paper referred to was marked 
Commission's Exhibit No. 9 for iden- 
tification. ) 


MR, NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No. 9 for identifica- 
tion was received in evidence.) 
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MR, MIDDLETON: Commission's Exhibit No. 10 consists of one 
page and as in Commission's Exhibit No. 8 shows the model number, 

the number of units of each model sold and the gross revenue from 
the sale of each model, both with and without resevoil for the Hallmark 
and Waltham watches. The Waltham watches are identified by the 4400 
numbers and the Hallmark watches are identified by the 2600 model num- 
bers. 


(The paper referred to was marked 
Commission's Exhibit No. 10 for 
identification.) 


HEARING EXAMINER TOCKER: What is the purpose of this? 
Is this to show public interest in volume? 

MR, MIDDLETON: Yes, sir. 

This is for the period — the six month period of the fall of 1959. 

HEARING EXAMINER TOCKER: My question was directed to 8, 
9 and 10. 

MR, MIDDLETON: Yes, sir, this certainly shows the public inter- 
est in volume of sales. 

HEARING EXAMINER TOCKER: No other purpose in offering 
these exhibits ? 

MR, MIDDLETON: Well, it shows the volume of sales in connec- 
tion with the resevoil units, It has to do with the public interest. There 


is one more of this type which only has the unit number and the volume 


of sales with and without the resevoil device. 
HEARING EXAMINER TOCKER: Is that 10-A and -B or 10 and 11? 
MR, MIDDLETON: Nos. 10 and 11. 


(The paper referred to was marked 
Commission's Exhibit No. 11 for 
identification. ) 


MR. NOBLE: In case we have not done so, and I think we have, 
respondents will stipulate to interstate commerce with respect to all 
-practices alleged in the complaint. 

HEARING EXAMINER TOCKER: It is denied in ing Answer, but 
the stipulation will appear on the record. 
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Will you accept that stipulation, Mr. Middleton? 

MR, MIDDLETON: Yes, sir. 

If he stipulates that they are engaged in interstate commerce with- 
in the meaning of the Federal Trade Commission Act, I will certainly 
accept that, 

HEARING EXAMINER TOCKER: That is the stipulation as I under- 
stand it. 


(The papers referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos. 10 and 11 were 
received in evidence.) 


MR. MIDDLETON: Commission's Exhibit No. 12 is a glossy cata- 
log insert for Waltham watches and Hallmark watches on the reverse 
side. This appears to be two pieces of paper having been fastened — 

glued together, and shall be treated as a single exhibit. 


(The paper referred to was marked 
Commission's Exhibit No. 12-A and 
-B.) 


HEARING EXAMINER TOCKER: Are you going to bring out by 
testimony what this paper is, Mr. Middleton? I don't know what it is — 
Iam just pointing out — 

MR, MIDDLETON: I believe he will stipulate that this is a glossy 
catalog insert, 

HEARING EXAMINER TOCKER: Well, I would like to know what 
it is used for? You are talking in generalities here, It may be pretty 
well known to you but completely new to me, 

MR. NOBLE: Mr. Ben Cole will testify to that, Mr, Examiner. 

HEARING EXAMINER TOCKER: Very well. 

But remember that the record should show what this particular 
document is. 

MR. MIDDLETON: May I make one further comment here. The 


year, while it is not shown on this document, as a year, by competent 


testimony I believe that the officers of the corporation can identify the 


year by the model numbers being offered on the catalog sheets and there 
will be several such sheets. 
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HEARING EXAMINER TOCKER: Get it in now and then when we 
go back on testimony if you bring that out and make whatever notes you 


care to make so that you don't forget. 
It may be received on consent. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No, 12-A and -B was 
received in evidence.) 


MR, MIDDLETON: Commission's Exhibit No. 13 is a companion 
exhibit — 
HEARING EXAMINER TOCKER: You know when I said I had no 
knowledge of what that catalog sheet was I meant that the record didn’t 
have the knowledge. 

MR, MIDDLETON: I understand, 

I have here a companion exhibit being marked Commission's Ex- 
hibit No. 13 which identifies by stock number the watches that appeared 
on Commission's Exhibit No, 12. 


(The paper referred to was marked 
Commission's Exhibit No, 13 for 
identification. ) 


MR. MIDDLETON: This exhibit identifies the watches advertised 
on Commission's Exhibit No, 12 as being effective January 1, 1959. It 
shows the wholesale cost, the so-called dealer's cost and the suggested 
retail price. 

MR, NOBLE: Does it say "so-called" on it? 

MR, MIDDLETON: It says "dealer's cost”. 

MR. NOBLE: Don't identify the document unless you identify 
what is on the document and not by subjective interpretation, 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 13 was received 
in evidence.) 


MR. MIDDLETON: Commission's Exhibit No. 14 is a wholesaler's 
confidential price list effective July 1, 1959, for Hallmark watches. 


(The paper referred to was marked 
Commission's Exhibit No. 14 for 
identification. ) 


MR. NOBLE: Hallmark — not Waltham? 

MR, MIDDLETON: Bears the Waltham Watch Company signature, 
231 South Jefferson Street, Chicago. 

MR. NOBLE: No objection. 

HEARING EXAMINER TOCKER: It may be received, 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 14 for identifica- 
tion was received in evidence.) 


MR. MIDDLETON: Commission's Exhibit No. 15, wholesaler's 
confidential price list effective July 1, 1958, and inked in to July 1, 1959, 
Waltham watches distributed by Hallmark, Inc. 

MR. NOBLE: No objection. 


(The paper referred to was marked 
Commission's Exhibit No. 15 for 
identification.) 


HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 15 was received 
in evidence.) 


MR, MIDDLETON: Commission's Exhibit Nos. 16-A and -B is 
the companion catalog insert glossy colored sheet consisting of four 
pages as a single insert, 


(The paper referred to was marked 
Commission's Exhibits Nos. 16-A 
and -B for identification. 


MR, NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received, 


(The papers referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos. 16-A and -B 
were received in evidence.) 


MR. MIDDLETON: Commission's Exhibit No. 17 is a wholesaler's 
confidential price list Waltham watches bulk line, July 1, 1958 to July 1, 


1959. 
(The paper referred ta was marked 
Commission's Exhibit No. 17 for 
identification. ) 
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MR. NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received, 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 17 was received 
in evidence.) 


MR. MIDDLETON: Commission's Exhibit No. 18 is a single glossy 


catalog insert for Waltham watches — two sides, or both sides, 


(The paper referred to was marked 
Commission's Exhibit No, 18 for 
identification.) 


MR, NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 18 was received 
in evidence.) 


MR, MIDDLETON: Commission's Exhibit Nos, 19-A and -B are 


catalog glossy insert sheets for Waltham watches of the series of 4400. 
(The papers referred to were marked 
Commission's Exhibits Nos. 19-A and 
-B for identification.) 


MR. NOBLE: No objection, 
HEARING EXAMINER TOCKER: It may be received. 


(The papers referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos. 19-A and -B 
were received in evidence.) 


MR, MIDDLETON: Commission's Exhibit No. 20 is a wholesalers' 
confidential price list effective July 1, 1959 and is compantion to — is 


companion exhibit to Commission's Exhibits Nos. 19-A and -B. 


33 (The paper referred to was marked 
Commission's Exhibit No. 20 for 
identification. ) 


MR. NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received, 
(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 20 was received 
in evidence.) 
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MR, MIDDLETON: Commission's Exhibit No, 21 is a wholesalers’ 
confidential price list effective July 1, 1959, Waltham Premier watches 
of the 44-, 42- etc. series. 


(The paper referred to was marked 
Commission's Exhibit No. 21 for 
identification. ) 


MR. NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received, 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 21 was received 
in evidence.) 


MR, MIDDLETON : Commission's Exhibit No. 22 is a glossy 
colored insert sheet for Waltham Premier watches, companion to Com- 
mission's Exhibit No. 21. 


(The paper referred to was marked 
Commission's Exhibit No. 22 for 
identification. ) 


MR. NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 22 was received 
in evidence.) 


MR, MIDDLETON: Commission's Exhibit No. 23 Waltham watches 
over-the-counter custom series for the 4470W model numbers running 
from that number up. 


(The paper referred to was marked 
Commission's Exhibit No. 23 for 
identification.) 


MR, NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 23 was received 
in evidence.) 
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MR, MIDDLETON: Commission's Exhibit No. 24, companion to 
Commission's Exhibit No. 23, Waltham watches over-the-counter custom 
series wholesalers’ confidential price list effective November 1, 1959. 


(The paper referred 'to was marked 
Commission's Exhibit No. 24 for 
identification.) 


MR, NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received, 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 24 was received 
in evidence.) 


MR. MIDDLETON: Commission's Exhibit No, 25 is a reproduction 
of an advertisement appearing in Premium Practices, April 1959. 
(Document tendered. ) 


(The paper referred to was marked 
Commission's Exhibit No. 25 for 
identification. ) 


MR. NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received, 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 25 was received 
in evidence.) 


MR, MIDDLETON: Commission's Exhibit No. 26 is a reproduction 
of an advertisement from Life of June 1, 1959 of Waltham watches. 


(The paper referred to was marked 
Commission's Exhibit No, 26 for 
identification. ) 


MR. NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 26 was received 
in evidence.) 


MR, MIDDLETON: Commission's Exhibit No. 27 is an advertise- 
ment from Premium Practices dated July 1959. 
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(The paper referred to was marked 
Commission's Exhibit No. 27 for 
identification. ) 


MR. NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 27 was received 
in evidence.) 


MR, MIDDLETON: Ihave here a sheet which shall be marked as 
Commission's Exhibit No, 28-A — 28-A shall apply to the lifetime guar- 
antee, -B a red mark — a little sticker with the No. 4402W on it; Com- 
mission's Exhibit No, 28-C shall be the price tag with the number $79.50 
Waltham shock protected; and -D is a little tag with the words "lifetime 
guaranteed Waltham.” 


(The papers referred to were marked 
Commission's Exhibits Nos. 28-A 
through -D for identification.) 


MR. NOBLE: No objection. 

HEARING EXAMINER TOCKER: Are these sub-numerals -B, -C 
and -D conceded to be related to -A, Mr. Noble? 

MR. NOBLE: Yes. Let me see that now? 

(Document tendered.) 

MR. NOBLE: Is that the one you just showed me? 

MR, MIDDLETON: Yes. 

MR, NOBLE: No objection. 

HEARING EXAMINER TOCKER: It may be received. 


(The papers referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos. 28-A through -D 
were received in evidence.) 


MR. MIDDLETON: I have here what purports to be an invoice to 
the Federal Trade Commission from Waltham Watch Company as Com- 
mission's Exhibit No. 29. It is numbered M26622 and is dated 4/26/59. 


(The paper referred to was marked 
Commission's Exhibit No. 29 for 
identification.) 
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MR. NOBLE: I would like to state for the record that during the 
course of the investigation Waltham was asked to furnish Commission 
investigators samples of various type watches that they specified and to 
describe with respect to each such watch all of the components, where 
they came from, how they were sold and advertised, This is not an in- 
voice but it is a description of one such watch delivered by Waltham to 


the Commission investigators during the course of this investigation, 
because I don't believe that we charged the Commission for any of the 


watches — any of those watches, 

MR. MIDDLETON: I believe some of these watches were returned 
to Waltham after that — 

MR, NOBLE: May have been, 

MR, MIDDLETON: (Continuing) — purpose had been served, 

HEARING EXAMINER TOCKER: I will strike counsel's reference 
to the document as an invoice, It is merely a memorandum and accord- 
ing to its contents it appears to me to be a consignment memorandum 
and will allow respondents' attorney's statement to stand for what it is 
worth, | 

MR. NOBLE: No objection to its admission. 

HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 29 was received 
in evidence.) 


MR, MIDDLETON: Commission's Exhibit No, 30 is a watch cost 
sheet for Model No, 4304. 

MR, NOBLE: I object to this one. I don't think that cost has any 
bearing on the relevancy issues of the case. 

MR. MIDDLETON: Mr. Examiner, I would like to make this com- 
ment about this document, While it is entitled a cost sheet, it is a de- 
tailed itemization of how the respondents arrive at a total cost. It shows 
that total cost, It shows the dealer's cost and the retail price included — 
and the retail price including the tax which goes on their price tag. The 
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dealer's cost, as will be developed later, is the coded price that 
appears in catalogs. While we are not specifically interested in the actual 
cost of these watches, this is informative and will be helpful to the re- 
viewing authorities in arriving at a proper conclusion, 

MR. NOBLE: Purely conjecture. I have not had the reviewing au- 
thorities arrive at a proper conclusion yet. 

HEARING EXAMINER TOCKER: The Hearing Examiner will — 
well, the Hearing Examiner will attempt to strike that remark, he will 
allow it to stand, 

MR, NOBLE: I want it to go on the record, 

HEARING EXAMINER TOCKER: By allowing it to stand the Hear- 
ing Examiner does not in any way want it to be regarded as acquiescing 
in the conclusion sought to be drawn by counsel with respect to treatment 
which he might have been accorded by the Federal Trade Commission. 

MR. NOBLE: My remark had no reference to the Examiner. I 
don't regard the Examiner as a reviewing authority. 

HEARING EXAMINER TOCKER: This pre-ticketing price which 
reference was made in Paragraph Three of the Complaint — that should 
be pre-ticketing practice to which reference was made in Paragraph 

Three of the Complaint has in many instances in the past in cases 
pending before the Federal Trade Commission been referred to as de- 
ceptive pricing. It may be that this breakdown would have a bearing on 
whether, in fact, the pricing is deceptive. For that reason the objection 
is overruled and the document will be received. 

I take it that the objection was not based on failure to qualify or to 
relate it to the respondents. 
MR. NOBLE: No, sir. 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No. 30 was received 
in evidence.) 


MR. MIDDLETON: Here is another consignment Agreement to be 
marked as Commission's Exhibit No. 31. This one is dated April 13, 
1960, and is numbered 26614. 
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(The paper referred to was marked 
Commission's Exhibit No. 31 for 
identification. ) 


MR. NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received in evidence. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 31 was received 
in evidence.) 


MR. MIDDLETON: Commission's Exhibit No. 32 is a watch cost 
sheet for Hallmark watch No. 2604. 
(The paper veterved to was marked 


Commission's Exhibit No. 32 for 
identification.) 


MR. NOBLE: I object. 

MR, MIDDLETON: Same comments that apply to Commission's 
Exhibit No. 30 applies to this Exhibit Commission's Exhibit No. 32. 

HEARING EXAMINER TOCKER: Same ruling. Overruled, It may 


be received. 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No. 32 was received 
in evidence.) 


HEARING EXAMINER TOCKER: What Model No. — 

MR, MIDDLETON: No. 2604. 

Commission's Exhibit No. 33 is a consignment memorandum dated 
April 13, 1960 and numbered 26615. It relates to Hallmark watch 2624. 


(The paper referred to was marked 
Commission's Exhibit No. 33. for 
identification. ) 


MR. NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No. 33 was received 
in evidence.) 


42 MR. MIDDLETON: Commission's Exhibit No. 34 is a watch cost 
sheet applying to watch No. 2624. . 
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(The paper referred to was marked 
Commission's Exhibit No. 34 for 
identification.) 


MR, NOBLE: Object. 

MR. MIDDLETON: Same comments that apply to the previous cost 
sheets would apply to this document. 

HEARING EXAMINER TOCKER: Same objection, same ruling. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 34 was received 
in evidence.) 


MR, MIDDLETON: Consignment Agreement dated April 13, 1960, 
and numbered 26616 relating to Waltham watch No, 4402W, Commission's 
Exhibit No, 35. 

MR, NOBLE: No objection. 


(The paper referred to was marked 
Commission's Exhibit No, 35 for 
identification.) 


HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 35 was received 
in evidence.) 


MR, MIDDLETON: Watch cost sheet applying to the Watch Model 
4402 as Commission's Exhibit No. 36. 


(The paper referred to was marked 
Commission's Exhibit No. 36 for 
identification. ) 


MR. NOBLE: Object. 
HEARING EXAMINER TOCKER: Same objection, same ruling. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 36 was received 
in evidence.) 


HEARING EXAMINER TOCKER: Are you going to have testimony 
on the customary markups in the industry, Mr. Middleton, or Mr, Noble? 

MR, MIDDLETON: I shall have testimony on an actual selling price 
of the products in the industry. 
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MR. MIDDLETON: This document, Commission's Exhibit No. 40 
is entitled ''Hallmark Watch" and carries the number 2536, It is the 
same as the previous cost sheets that were introduced, 


(The paper referred to was marked 
Commission's Exhibit No. 40 for 
identification. ) 


MR. NOBLE: I object. 
HEARING EXAMINER TOCKER: Same comments apply. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 40 was received 
in evidence.) 


HEARING EXAMINER TOCKER: Mr. Middleton, does every one 
of these papers to which you referred to as cost sheet has at the bottom 
three columns, one entitled "Qur Selling" and the next entitled "Dealer's 
Cost" and the third entitled "Retail — Including Tax". What happens be- 
tween the price which is in the "Our Selling" column and in the "Dealer's 
Cost" column since these two prices seem to be different. Is there a 


middle man or intermediary who gets a commission or cost or profit or 


something in between there. 

MR, MIDDLETON: It depends upon how these watches are sold. 
These particular watches are sold by catalog and — 

HEARING EXAMINER TOCKER: Well, for instance, referring to 
this Commission's Exhibit No, 40, to which counsel is making his usual 
objection, I mean, usual objection, you say our selling is $10.85 and then 
the dealer's cost is $14.65. What happens between these two? 

MR, MIDDLETON: Mr, Examiner, I can demonstrate that to you 
by the use of a catalog sheet if I may do so. 

HEARING EXAMINER TOCKER: Will that be done during the hear- 
ing some time, because the exhibit in and of itself does have that question. 

MR, MIDDLETON: Since the question has been raised at this point, 
I would like very much to demonstrate this. . 

HEARING EXAMINER TOCKER: Does counsel for the respondents 
have any objection to your testifying in this manner. 
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HEARING EXAMINER TOCKER: All right. 

MR, MIDDLETON: No opinion testimony on that subject. 

Commission's Exhibit No. 37 is a memorandum of consignment 
dated April 26, 1960, No. 26621, and relating to Model No, 4440W. 


(The paper referred to was marked 
Commission's Exhibit No. 37 for 
identification.) 


MR, NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 37 was received 
in evidence.) 


HEARING EXAMINER TOCKER: We are on Commission's Exhibit 
No. 37 and I suppose No. 38 is going to be same objection same ruling. 
44 MR, MIDDLETON: Commission's Exhibit No. 38 is a watch cost 


sheet for catalog — 
(The paper referred to was marked 
Commission's Exhibit No. 38 for 
identification. ) 
MR. NOBLE: Objection. 
HEARING EXAMINER TOCKER: Same objection, same ruling. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 38 was received 
in evidence.) 


MR. MIDDLETON: Memorandum consignment dated April 29, 1960, 
No. 26626 relating to Hallmark watch No. 2536, Commission's Exhibit No. 
39. 


(The paper referred to was marked 
Commission's Exhibit No. 39 for 
identification. ) 


MR. NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received, 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 39 was received 
in evidence.) 
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MR, NOBLE: Not unless he raises his right hand and takes the oath, 

MR, MIDDLETON: Iam merely going to refer to these exhibits, 
Mr. Examiner. 

HEARING EXAMINER TOCKER: Do you want him to be sworn? 

MR, NOBLE: I don't think any useful purpose is going to be served, 


It is his testimony and there will be other witnesses, 

HEARING EXAMINER TOCKER: All right, then bring the witnesses. 

Same objection, same ruling, Commission's Exhibit 40. 

MR. MIDDLETON: Commission's Exhibit No. 41, is a letter acknowl- 
edging receipt of the watches referred to in the exhibits we have just intro- 
duced. 


(The paper referred to was marked 
Commission's Exhibit No. 41 for 
identification. ) 


MR, NOBLE: No objection. 

HEARING EXAMINER TOCKER: The FTC returned those watches? 
MR. MIDDLETON: Those watches were actually returned. 
HEARING EXAMINER TOCKER: Received without objection, 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No. 41 was received 
in evidence. ) 


MR, MIDDLETON: This is consignment memorandum dated April 
26, 1960, numbered 26623 and relates to Hallmark watch No, 2503. 


(The paper referred to was marked 
Commission's Exhibit No. 42 for 
identification. ) 


MR, NOBLE: No objection, 
HEARING EXAMINER TOCKER: Same ruling. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 42 was received 
in evidence.) 


MR, MIDDLETON: I have for Commission's Exhibit No, 43 a watch 
cost sheet for No. 2503 — watch No, 2503. 
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(The paper referred to was marked 
Commission's Exhibit No. 43 for 
identification.) 


MR. NOBLE: Object. 
HEARING EXAMINER TOCKER: Same ruling. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 43 was received 
in evidence.) 


MR, MIDDLETON: I have here Commission's Exhibit No, 44-A 
is a cardboard box; 44-B is a plastic box within the cardboard box; -C 
is a lady's watch; -D is a lifetime guarantee, which is in the cardboard 
box; -E is a price tag for $95; and -F is a tag with No. 2503 on one side 
and on the other side "Life time Guaranteed — Advertised in LIFE”, 


(The exhibit was marked Commission's 
Exhibits Nos. 44-A through -F for 
identification.) 


MR, NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received, 


(The exhibit referred to, heretofore 
marked for identification Commis- 
sion's Exhibit Nos. 44-A through -F 
was received in evidence.) 


HEARING EXAMINER TOCKER: Is it conceded that the guarantee 
certificate came with that particular watch? 
MR. NOBLE: I will not concede that unless — it is a type guarantee 


used with that type watch whether it went with that particular watch, I 


don't know, and'I don't think it will be relevant later on, because we are 
not using the same guarantees any more any way. 
MR. MIDDLETON: This is the way it came — 
HEARING EXAMINER TOCKER: In other words, what you say it 
may not be the actual piece of paper but if it isn't the actual piece of paper 
it is the same as the actual piece of paper that came with the watch. 
MR, NOBLE: It is a typical guarantee used by the company for some 
years and presumably with the watch — with that watch when it was obtained. 
HEARING EXAMINER TOCKER: All right, 


MR, NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received, 


(The exhibit referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos. 44-A through -F 
were received in evidence.) 


MR, MIDDLETON: Consignment memorandum dated April 19, 
1960, No, 26679 relating to watch No. 2510 Hallmark, Commission's 
Exhibit No. 45. 


(The paper referred to was marked 
Commission's Exhibit No. 45 for 
identification. ) 


MR, NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 45 was received 
in evidence.) 


MR, MIDDLETON: Commission's Exhibit No. 46 is a watch cost 
sheet for Watch No. 2510. 


(The paper referred to was marked 
Commission's Exhibit No, 46 for 
identification.) 


MR. NOBLE: I object. 
HEARING EXAMINER TOCKER: Same ruling — received. 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No. 46 was received 
in evidence.) 


MR. MIDDLETON: Commission's Exhibit No. 47 — beginning with 
Commission's Exhibit No. 47-A — this series consists of the boxes for 
watch Model No, 2510 and the watch, The box shall be marked as Com- 
mission's Exhibit No. 47-A, which is a cardboard box; the lifetime guar- 
antee shall be marked as Commission's Exhibit No. 47-B; the plastic box 
Commission's Exhibit No, 47-C; the watch, 47-D; the price tax of $97.50 
is 47-E and the tag bearing the number 2510 on one side and "Lifetime 

51 Guarantee — Advertised in LIFE" is Commission's Exhibit No. 47- F, 
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(The exhibit referred to was marked 
Commission's Exhibits Nos. 47-A 
through -F for identification.) 


MR, NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received. 


(The exhibits referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos. 47-A through -F 
were received in evidence.) 
MR, MIDDLETON: Commission's Exhibit No, 48 is a consignment 
memorandum dated April 19, 1960, and No, 26684 relating to watch No. 


4307W. 
(The paper referred to was marked 
Commission's Exhibit No. 48 for 
identification. ) 


MR, NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 48 was received 
in evidence.) 


MR. MIDDLETON: Commission's Exhibit No. 49 is a watch cost 


sheet for watch No, 4307. 
(The paper referred to was marked 
Commission's Exhibit No. 49 for 
identification. ) 


MR, NOBLE: Objection, 
HEARING EXAMINER TOCKER: Same ruling. It is received. 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No. 49 was received 
in evidence.) 


MR, MIDDLETON: Commission's Exhibit No. 50-A relates to 
Waltham watch No. 4307 — 50-A is the cardboard box; 50-B is the plastic 
box; 50-C is the watch; 50-D is the guarantee certificate; 50-E is the 
price tag of $71.50 and 50-F is a little tag bearing the inscription "Waltham 
Since 1860" on one side and "No. 4307, 17 jewels gold colored case G, F. 


bracelet." 
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(The exhibit referred to was marked 
Commission's Exhibits Nos. 50-A 
through -F for identification.) 


MR. NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received. 


(The exhibits referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos, 50-A through -F 
were received in evidence.) 
MR. MIDDLETON: Commission's Exhibit No. 51 is a consignment 
memorandum dated April 1960 and No. 26685, relating to watch No, 4311. 


(The paper referred to was marked 
Commission's Exhibit No. 51 for 
identification.) 


MR. NOBLE: No objection, 
HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion’s Exhibit No. 51 was received 
in evidence.) 


MR, MIDDLETON: Commission's Exhibit No. 52 is a watch cost 
sheet for Watch No. 4311. 


(The paper referred to was marked 
Commission's Exhibit No, 52 for 
identification. ) 


MR, NOBLE: Object. 
HEARING EXAMINER TOCKER: Same objection, same ruling. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No, 52 was received 
in evidence.) 


MR, MIDDLETON: This is a series of exhibits beginning with 
Commission's Exhibit No. 53-A, box and watch No, 4311, The cardboard 
box should be marked Commission's Exhibit No. 53-A; the plastic box 
53-B; the watch 53-C; the price tag of $92.50, 53-D and the tag with the 
inscription "Lifetime Guarantee — Waltham" is 53-E and on the reverse 


side of this tag is the No. 4311. 
(The exhibits referred to were marked 


Commission's Exhibits Nos, 53-A 
through -E for identification.) 


MR. NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received, 


(The exhibits referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos. 53-A through 
53-F were received in evidence.) 


* * * * * 


MR, MIDDLETON: Commission's Exhibit No. 54 is an assignment 


memorandum dated May 19, 1960 and No, 26682, relating to watch No. 
4420. 


(The paper referred to was marked 
Commission's Exhibit No. 54 for 
identification. ) 


MR, NOBLE: No objection, 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 54 was received 
in evidence.) 

MR, MIDDLETON: Commission's Exhibit No. 55 is a watch cost 
sheet for watch No. 4420. 


(The paper referred to was marked 
Commission's Exhibit No, 55 for 
identification, ) 
MR, NOBLE: Objection. 


HEARING EXAMINER TOCKER: Same ruling as before — received, 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 55 was received 
in evidence.) 


MR. MIDDLETON: Commission's Exhibit No. 56-A and the alpha- 


betized exhibits are the box and watch known as No. 4420, a Waltham watch, 
Commission's Exhibit No, 56-A is the cardboard box; 56-B is the 
plastic inside box; 56-C is the watch; 56-D is the price tag of $95; and 


56-E is a little tag with the inscription "Lifetime Guarantee — Waltham" 
on one side and the No. 4420 on the other. 


(The exhibits referred to were marked 
Commission's Exhibits Nos. 56-A 
through -D for identification.) 
MR. NOBLE: No objection, 


HEARING EXAMINER TOCKER: It may be received, 


(The exhibits referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos, 56-A through -D 
were received in evidence.) 


MR. MIDDLETON: I would like to note for the record that this 
watch has the resevoil plate in it, 

HEARING EXAMINER TOCKER: All right. Is that agreed to, Mr. 
Noble ? 

MR, NOBLE: I cannot agree with that. 

MR, MIDDLETON: It is on the cost sheet and I just want to make 
the notation in the record. ) 

MR, NOBLE: That you believe it has the resevoil 1 plate? 

HEARING EXAMINER TOCKER: Counsel does not concede that, 
but is the cost sheet in evidence on No. 4420? 


MR, MIDDLETON: Yes, sir. 
(Document tendered to Hearing Examiner.) 


MR. MIDDLETON: Commission's Exhibit No. 57 is the consign- 
ment memorandum dated May 1960 — May 19, 1960, No. 26683 and relat- 
ing to watch No. 4437. 


MR, NOBLE: No objection. 
(The paper referred to was marked 
Commission's Exhibit No. 57 for 
identification.) 


HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No. 57 was received 
in evidence.) 


MR. MIDDLETON: Commission's Exhibit No. 58: is the cost sheet 


for Watch No. 4437. 
(The paper referred to was marked 
Commission's Exhibit No. 58 for 
identification. ) 
MR. NOBLE: I object. 


HEARING EXAMINER TOCKER: Is that a cost sheet for 26683 ? 
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MR, MIDDLETON: No, it is a cost sheet for No. 4437. 

HEARING EXAMINER TOCKER: And what is the consignment memo? 
MR, MIDDLETON: Also for No, 4437. 

HEARING EXAMINER TOCKER: Same objection, same ruling. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 58 was received 
in evidence.) 


MR. MIDDLETON: Commission's Exhibit No, 59-A, etc. relate to 
the watch and boxes of watch No, 4437. The cardboard box is 59-A; the 
plastic box 59-B; the watch is 59-C; the price tag of $49.50 is 59-D; the 
guarantee certificate is 59-E and the tag inscribed "Lifetime Guarantee — 
Waltham" on one side and 4437 on the other side is -F, 


(The exhibit referred to was marked 
Commission's Exhibits Nos, 59-A 
through -F for identification.) 

MR. NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received, 


(The exhibits referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos. 59-A through -F 
were received in evidence.) 


MR, MIDDLETON: I have here a Waltham Premier watch and box 
that it came in which I would like to have marked Commission's Exhibit 
No. 60-A, etc. 

MR, NOBLE: No objection. 

MR, MIDDLETON: The cardboard box to be marked as Commis- 
sion's Exhibit No. 60-A; the inside box shall be called Commission's Ex- 
hibit No, -B; the watch itself Commission's Exhibit No. 60-C; the price 

tag of $87.50 is -D. This is known as the Waltham "Premier" 25 
watch, 


MR. NOBLE: No objection. 
(The exhibit referred to was marked 
Commission's Exhibit No. 60-A through 
-D for identification.) 


HEARING EXAMINER TOCKER; It may be received, 
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(The exhibits referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos, 60-A through -D 
were received in évidence.) 


MR, MIDDLETON: Commission's Exhibit No. 61-A, and going 
through the alphabet appropriately consists of a series of invoices from 
Hallmark, Inc, and Waltham Watch Company to various customers of 


theirs throughout the United States. ; 
(The papers referred to were marked 


Commission's Exhibits Nos. 61-A 
through 61-Z-189 for identification.) 
MR, NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received. 


(The papers referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos. 61-A through 
61-Z-189 were received in evidence.) 


MR, NOBLE: Put it this way: The individual respondents here 
will be tied in to 6914, That is what you want; isn't it? 

MR. MIDDLETON: With respect to resevoil device, especially. 

HEARING EXAMINER TOCKER: Well, just so the record will not 
be confused this last remark is some thing that will be taken care of 
separately and later after the introduction of all the exhibits. 

MR, MIDDLETON: Commission's Exhibits Nos, 62-A and with the 
appropriate numbers alphabetical appendages, constitute a group of in- 
voices from Waltham Watch Company for the repair of watches presum- 


ably under the guarantee provided by Waltham. 
(The papers referred to were marked 
Commission's Exhibits Nos. 62-A 
through 62-Z-44.,): 
MR, NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received, 


(The papers referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos, 62-A through 
62-Z-44 were received in evidence.) 


HEARING EXAMINER TOCKER: Is this exhibit going to be clari- 
fied by some testimony, Mr. Middleton? 
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MR. MIDDLETON: Some of them will, yes; not all of them, 

Commission's Exhibit No. 63 which is an invoice from Waltham 
Watch Company to Mrs. James Buhr, from Clear Lake, Wisconsin; it is 
No, 142019 and dated April 19, 1960. 


61 (The paper referred to was marked 
Commission's Exhibit No. 63 for 
identification.) 

MR, NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received, 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 63 was received 
in evidence.) 


MR. MIDDLETON: And I have a letter Commission's Exhibit No. 
644 from Mrs. James Buhr, Clear Lake, Wisconsin, consisting of two 


pages — 
MR, NOBLE: No objection. 
(The papers referred to were marked 
Commission's Exhibits Nos. 64-A and 
-B for identification.) 


HEARING EXAMINER TOCKER: It may be received. 


(The papers referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos. 64-A and -B were 
received in evidence.) 


MR. MIDDLETON: (Continuing): — and the letter is dated March 


9, 1960, and here is a note apparently attached to it will be 64-B. 

And a letter dated March 14, 1960, from Waltham Watch Company 
to Mrs, Buhr in reply to the previous exhibit as Commission's Exhibit 
No. 65. 


(The paper referred to was marked 
Commission's Exhibit No. 65 for 
identification.) 

MR. NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 65 was received 
in evidence.) 
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MR, MIDDLETON: And a letter from Mrs. Buhr dated April 6, 
1960, Commission's Exhibit No. 66. 


(The paper referred to was marked 
Commission's Exhibit No. 66 for 
identification. ) 

MR, NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 66 was received 
in evidence.) 


MR. MIDDLETON: An invoice dated May 17, 1960, No. 146612 
from Waltham Watch Company to Mrs, Frank Caimi, Commission's Ex- 


hibit No. 67. | 
(The paper referred to was marked 
Commission's Exhibit No. 67 for 
identification.) 

MR, NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No. 67 was received 
in evidence.) 


MR, MIDDLETON: And Commission's Exhibit No. 68 is a letter 
dated April 23, 1960, from Mrs. Frank Caimi. 


(The paper referred to was marked 
Commission's Exhibit No. 68 for 
identification. ) 

MR, NOBLE: No objection. 

HEARING EXAMINER TOCKER: It may be received, 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No. 68 was received 
in evidence.) 


MR. MIDDLETON: Commission's Exhibit No. 69 invoice from 
Waltham Watch Company to Graves-Humphreys, Inc. It is numbered 
144486. 


(The paper referred to was marked 
Commission's Exhibit No. 69 for 
identification. ) 
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MR. NOBLE: No objection, 
HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No. 69 was received 
in evidence.) 


MR. MIDDLETON: Commission's Exhibit No. 70 is a note ona 
shipping — duplicate invoice from Graves-Humphreys to Waltham Watch 
Company No. 6606 and dated April 14, 1960. 


(The paper referred to was marked 
Commission's Exhibit No. 70 for 
identification.) 

MR, NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No. 70 was received 
in evidence.) 


MR, MIDDLETON: Commission's Exhibit No. 71 is a letter from 
Graves-Humphreys, Inc. to Waltham Watch Company dated April 22, 1960. 


(The paper referred to was marked 
Commission's Exhibit No. 71 for 
identification. ) 

MR. NOBLE: No objection. 


HEARING EXAMINER TOCKER;: It may be received. 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No. 71 was received 
in evidence.) 


MR, MIDDLETON: Commission's Exhibit No. 72 is a letter from 
Mrs. James Armantraut. 

HEARING EXAMINER TOCKER: Before you go to a new corre- 
spondence did Commission's Exhibit No. 71 close the Graves-Humphreys' 
incident? 

MR. MIDDLETON: That is all that I had on the Graves-Humphreys' 


incident, 


I don't believe there is anything else in the record; I was looking 


for it — 
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HEARING EXAMINER TOCKER: Of what value could that be ? 

If the last thing you had was Commission's Exhibit No. 71 from 
Graves-Humphreys. 

MR, MIDDLETON: It shows status. 

HEARING EXAMINER TOCKER: Well, I don't know. You will have 
to establish by testimony whether it was left that way or whether perhaps 
Waltham made a refund, 

MR, MIDDLETON: That would be a matter of defense, wouldn't it? 

HEARING EXAMINER TOCKER: I don't think so. 

MR, NOBLE: It was agreed at the time that we furnish all of these 
letters to the investigators and that there was an answer — if there was 
an answer they would extract the answer from the file to the letter. 

MR, MIDDLETON: There is no answer in here, Iam not pulling 
it from my file, If I had it I would put it in. 

HEARING EXAMINER TOCKER: Can we assume for the record 
that the last thing that happened on the Graves-Humphreys incident was 
Exhibit No. 71? 

MR, MIDDLETON: This is a letter to Waltham Watch asking for 
an explanation of the chart, 

MR, NOBLE: There must be an answer. 

MR, MIDDLETON: Yes, there must be an answer somewhere. 

HEARING EXAMINER TOCKER: Well, if you don't have an answer 
to that, I don't know what you could establish by putting that in. 

MR. MIDDLETON: Well, if they have a letter in'their file in re- 
sponse to that, I think Mr. Noble could arrange to have it produced, but 
I certainly don't have it here. 

HEARING EXAMINER TOCKER: Well, offer the production of it 
and then we will go to something else. , 

MR. NOBLE: It is self-serving. It serves no purpose. 

Are you going to receive this or withhold it? Shall I take it with me 
and see if I— 

HEARING EXAMINER TOCKER: I will receive it under the pre-trial 


order of the document received in the files of the respondents, but this and 
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the preceding material are a group of papers with respect to which I 
have some doubt about from the point of establishing anything within the 
allegation of the complaint. 

MR. MIDDLETON: It goes — 

HEARING EXAMINER TOCKER (Continuing): Unless, as Mr. 
Noble said awhile ago, before I asked the question whether it could be 
assumed from the record that if there is no answer offered that was the 

way the matter was left hanging than it is something else entirely. 

MR, NOBLE: They answer every letter. 

MR. MIDDLETON: I would make a request at this time that such 
a letter of reply be produced, 

MR. NOBLE: It would be difficult, Iam sure that — what is his 
name, the gentleman that was here — Iam sure that the investigators as 
they went through the correspondence files they were completely at lib- 
erty to take what they wanted and that they extracted and copied the full 
correspondence, 

MR. MIDDLETON: That is my assumption too. 

HEARING EXAMINER TOCKER: Well, you will have to put Mr. 
Klaymon on the stand and ask him about that paper, if he found a reply 
in the correspondence file. 

You are on Commission's Exhibit No. 72 which is a letter from 
Mrs, Armantraut. 

MR. MIDDLETON: Commission's Exhibit No. 72 a letter from 
Mrs. Armantraut dated March 30, 1960. 


(The paper referred to was marked 
Commission's Exhibit No. 72 for 
identification. ) 


MR, NOBLE: I have no objection. 
HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 72 was received 
in evidence.) 
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MR, MIDDLETON: Commission's Exhibit No. 73 is an invoice 
from Waltham Watch Company to Mrs, Armantraut, which is No. 144865. 


(The paper referred to was marked 
Commission's Exhibit No. 73 for 
identification.) 

MR, NOBLE: No objection, 


HEARING EXAMINER TOCKER: It may be received, 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 73 was received 
in evidence.) 


MR, MIDDLETON: Commission's Exhibit No, 74 is a letter from 


Mrs. Armantraut dated May 2, 1960. 
(The paper referred to was marked 
Commission's Exhibit No. 74 for 
identification. ) 
MR. NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be admitted, 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 74 was received 
in evidence.) 


MR, MIDDLETON: Commission's Exhibit No, 75 is a letter from 
Mrs, Armantraut dated May 11, 1960; and Commission's Exhibit No. 76 
is a letter from Waltham Watch Company to Mrs. Armantraut dated May 


9, 1960. 
(The papers referred to were marked 
Commission's Exhibits Nos. 75 and 
76 for identification.) 
MR. NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received. 


(The papers referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos. 75 and 76 were 
received in evidence.) 


MR, MIDDLETON: And Commission's Exhibit No. 77 a Waltham 
Watch Company invoice to Mrs. James Armantraut dated May 19, 1960. 


(The paper referred to was marked 
Commission's Exhibit No. 77 for 
identification.) 


MR, NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No, 77 was received 
in evidence. ) 


MR, MIDDLETON: Commission's Exhibit No, 78 is an invoice 
from Waltham Watch Company to Rhea Wholesale Company, dated April 


4, 1960, 
(The paper referred to was marked 
Commission's Exhibit No. 78 for 
identification. ) 
MR. NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No, 78 was received 
in evidence.) 


MR. MIDDLETON: Commission's Exhibit No. 79 is a purchase 
order blank with a note on it from Rhea Wholesale Company to Waltham 
Watch Company dated April 8, 1960. 

(The paper referred to was marked 
Commission's Exhibit No. 79 for 


identification. ) 
MR. NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received, 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 79 was received 
in evidence.) 


MR. MIDDLETON: Commission's Exhibit No. 80 is an invoice 
from Waltham Watch Company to Rhea Wholesale Company, dated April 


15, 1961. 
(The paper referred to was marked 
Commission's Exhibit No. 80 for 


identification.) 
MR, NOBLE: No objection, 


HEARING EXAMINER TOCKER: It may be received, 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 80 was received 
in evidence. ) 
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MR. MIDDLETON: Commission's Exhibit No. 81 is on an invoice 
form from Drug Fair to Waltham Watch Company dated March 30, 1960. 


(The paper referred to was marked 
Commission's Exhibit No. 81 for 
identification.) 

MR, NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received, 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No, 81 in evidence.) 


MR, MIDDLETON: Commission's Exhibit No. 82 is a letter from 
Drug Fair Stores dated April 14, 1960, to Waltham Watch Company. 


(The paper referred to was marked 
Commission's Exhibit No. 82 for 
identification. ) 

MR. NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No. 82 was received 
in evidence.) 


MR. MIDDLETON: Commission's Exhibit No. 83 is a letter from 
Waltham Watch Company dated April 25, 1960, to Drug Fair. 


(The paper referred to was marked 
Commission's Exhibit No. 83 for 
identification. ) 

MR, NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No. 83 was received 
in evidence.) 


72 MR. MIDDLETON: Commission's Exhibit No. 84 is a letter to 
Hallmark from Philip L. Banach, dated November 4, 1959. It has a stamp 
date on it apparently received date of January 4, 1960. 


(The paper referred to was marked 
Commission's Exhibit No. 84 for 
identification. ) 

MR. NOBLE: No objection. 
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HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 84 was received 
in evidence.) 


MR, MIDDLETON: Commission's Exhibit No. 85 is an invoice 
dated November 24, 1959 to Mrs. Banach, 


(The paper referred to was marked 
Commission's Exhibit No. 85 for 
identification. ) 

MR, NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No. 85 was received 
in evidence.) 


MR. MIDDLETON: Commission's Exhibit No. 86 is a letter from 
Mrs, Banach to Waltham dated January 4, 1960. 


(The paper referred to was marked 
Commission's Exhibit No. 86 for 
identification.) 

MR. NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be admitted. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 86 was received 
in evidence.) 


MR. MIDDLETON: A letter from Otto Bast to Waltham Watch 


Company with a stamp date on it of January 4, 1960, Commission's Ex- 
hibit No. 87. 


(The paper referred to was marked 
Commission's Exhibit No. 87 for 
identification.) 

MR. NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 87 was received 
in evidence.) 
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MR, MIDDLETON: Commission's Exhibit No. 88 is an invoice from 
Waltham Watch Company to Mr. Bast with a date received of November 


23, 1959. ; 
(The paper referred to was marked 
Commission's Exhibit No. 88 for 
identification. ) 

MR, NOBLE: No objection, 


HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 88 was received 
in evidence.) 


HEARING EXAMINER TOCKER: What is that date? 

MR. NOBLE: November 23, 1959. : 

HEARING EXAMINER TOCKER: Would that be 1959 or 1960? 

Let us get this straight. Commission's Exhibit No. 87 is Otto Bast 
to Waltham January 4, 1960; Commission's Exhibit No. 88 is Waltham to 
Bast November 23? 

MR. MIDDLETON: Your Honor, there is a stamp date on there, 

And the next exhibit is Commission's Exhibit No. 89 a letter from 


Otto Bast dated November 20, 1959. 
(The paper referred to was marked 
Commission's Exhibit No. 89 for 
identification. ) 
MR. NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No. 89 was received 
in evidence.) 


MR. NOBLE: Mr. Examiner, may we have a five minute recess? 
HEARING EXAMINER TOCKER: Yes. 
(Short recess.) 
HEARING EXAMINER TOCKER: On the record, 
MR, MIDDLETON: Commission's Exhibit No. 90 is a consignment 


memorandum dated May 19, 1960, from Waltham Watch Company No. 
26681, relating to Watch No, 2603. 
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(The paper referred to was marked 
Commission's Exhibit No. 90 for 
identification. ) 

MR. NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 90 was received 
in evidence.) 


MR, MIDDLETON: Commission's Exhibit No. 91 is a watch cost 


sheet for watch No. 2603. 
(The paper referred to was marked 
Commission's Exhibit No. 91 for 
identification. ) 
MR. NOBLE: Object. 


HEARING EXAMINER TOCKER: Same objection, same ruling. 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No. 91 was received 
in evidence.) 


MR, MIDDLETON: Commission's Exhibit No. 92 is a series of 
exhibits beginning with No. 92-A consisting of a watch and a box con- 
tained therein. 

Commission's Exhibit No. 92-A is the cardboard box; Commis- 
sion's Exhibit No. 92-B is the plastic box with the inscription Hallmark; 

-C is the watch; -D is the price tag for $100; and 92-E is a little 
tag with the inscription "Lifetime Guarantee — Advertised in LIFE" on 


one side, and the other side No. 2603; 92-F is the lifetime guarantee 


which includes a statement of description showing 'Incabloc Protection 
and Resevoil U. S, Pat. No. 2478865". 


(The exhibits referred to were marked 
Commission's Exhibit Nos. 92-A 
through -F for identification.) 

MR. NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received. 


(The exhibit referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos. 92-A through -F 
for identification were received in 
evidence.) 
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HEARING EXAMINER TOCKER: There is no Incabloc shock pro- 
tection issue in this case. 

MR, MIDDLETON: I said this by way of description, Mr. Examiner. 

HEARING EXAMINER TOCKER: I just wanted to be sure. 

MR, MIDDLETON: Commission's Exhibit No. 93 is a consignment 
memorandum dated May 19, 1960, No. 26686 covering watch No, 2621. 


(The paper referred to was marked 
Commission's Exhibit No, 93 for 
identification. ) 

MR, NOBLE: No objection. 


HEARING EXAMINER TOCKER: It may be received. 


(The paper referred to, heretofore 

marked for identification Commis- 
sion's Exhibit No; 93 was received 
in evidence.) 


MR. MIDDLETON: Commission's Exhibit No. 94 is a watch cost 


sheet for No. 2621. 
(The paper referred to was marked 
Commission's Exhibit No. 94 for 
identification.) 
MR, NOBLE: Object. 


HEARING EXAMINER TOCKER: Same ruling. | 


(The paper referred to, heretofore 
marked for identification Commis- 
sion's Exhibit No, 94 was received 
in evidence.) 


MR, MIDDLETON: Commission's Exhibit No. 95, etc. is the watch 
and box identified as No, 2621. The box is Commission's Exhibit No. 95-A 
— the cardboard box; 95-B is the plastic box; the watch is 95-C; and the 
price tag of $57.50 is 95-D; and the little tag inside inscribed "Lifetime 
Guarantee — Advertised in LIFE" on one side and No. 2621 on the other 
side is 95-E; the guarantee certificate contained herein also refers to 
Incabloc shock protection and resevoil patent number. 


(The exhibits referred to were marked 
Commission's Exhibits Nos. 95-A 
through -E for identification.) 

MR, NOBLE: No objection. 
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HEARING EXAMINER TOCKER: It may be received. 


(The exhibits referred to, heretofore 
marked for identification Commis- 
sion's Exhibit Nos. 95-A through -E 
were received in evidence.) 


HEARING EXAMINER TOCKER: Just for the purpose of reviewing 
the record now all exhibits thus far offered and received have been re- 
ceived without objection excepting Exhibits Nos. 32, 34, 36, 38, 40, 43, 
46, 49, 52, 55, 58, 91 and 94. The record may show that with respect 
to each of those counsel for the respondents made objection and with re- 
spect to each objection the objection was overruled and the exhibits re- 


ceived. 


Counsel is not bound by the statement I just made if it appears 


that I skipped one the record will speak for itself. 

There has been reference time and again to advertisements in Life. 
Does the record have — will the record have those advertisements ? 

MR. NOBLE: I think he put one in this morning. 

MR. MIDDLETON: I think that is all that I have in the way of ad- 
vertisements in Life. 

MR. MIDDLETON: Commission's Exhibit No. 96 consisting of a 
letter from Mr. Ben Cole to Daniel Zmuda, Federal Trade Commission, 
Chicago Field Office, and with his letter he transmitted a series of catalog 
colored glossy insert sheets for Hallmark and Waltham together with a 
list showing the stock number or item number and whether the watch has 
a resevoil device in it. Each sheet also shows whether the watch was im- 
ported complete from Switzerland and such a sheet is included with each 


one of the catalog sheets. 
(The paper referred to were marked 
Commission's Exhibit No, 96-A 
through 96-Z-24.) 
MR, NOBLE: No objection. 


MR. MIDDLETON: Also included in here samples of the guarantee 
certificates that have been used for the respective years. 

MR, NOBLE: No objection to the admission in toto of the exhibits 
even to the reporter's discretion of marking them according to the rules. 
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HEARING EXAMINER TOCKER: It may be received. 


(The papers referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos. 96-A through 

96-Z-24.) 


MR. MIDDLETON: Commission's Exhibit No. Q7-A. 
Mr, Examiner, do you have any instructions as to marking the front 


pages here. 
HEARING EXAMINER TOCKER: According to the reporter's con- 


tract. 

MR. NOBLE: Let the record show that the exhibit was put together 
by the respondents at their own time and expense at the request of the 
Commission. : 

HEARING EXAMINER TOCKER: Well, I suppose it can be stated 
that every exhibit that has been offered thus far or any other exhibit re- 
ceived from the respondents was voluntarily given by the respondents; 
is that correct, Mr. Middleton? 

MR, MIDDLETON: These were all obtained through the respond- 
ents; yes, so far. 

HEARING EXAMINER TOCKER: Voluntarily given? 

MR. MIDDLETON: "Voluntarily" is a wonderful word. I don't 
know whether you want to say voluntary after this matter has been fought 
to the Supreme Court. 

HEARING EXAMINER TOCKER: Well, I did not know that. 

MR, MIDDLETON: This information was obtained on investiga- 
tional subpoenas which went up to the Supreme Court, on at least one 
occasion, and, I believe, there were two cases. 

MR. NOBLE: But as soon as the order on the subpoena was en- 
forced the office was turned over to the Commission. | 

MR, MIDDLETON: There was some delay after that. 

HEARING EXAMINER TOCKER: Off the record. 

(Discussion off the record.) 
HEARING EXAMINER TOCKER: All right, let us proceed. 


54 


MR. MIDDLETON: Commission's Exhibit No. 97, I have an adver- 
tisement here in the Hagn catalog for 1962 spring/summer supplement 


No. 621, and on page 109 shows the Waltham watches but it is not a colored 


glossy print. 
(The catalog referred to was marked 
Commission's Exhibit No. 97 for 
identification.) 


MR. NOBLE: I object to it on the basis that it is irrelevant to the 
issues in the complaint. If it appeared in 1962 it was two years after the 
complaint was issued. 

MR. MIDDLETON: Mr. Examiner, the basis of the offer is that 
there has been something said about practices and change in practice 
since the Hallmark people have taken over the operation of the Waltham 
Watch Company and this is quite current. 

HEARING EXAMINER TOCKER: And this is quite current, 

MR, NOBLE: I withdraw the objection. 

HEARING EXAMINER TOCKER: There is something more impor- 
tant that I would like to have straightened out in the record. 

Is the connection of the respondents to this page 109 the same con- 
nection as was made with respect to various glossy prints from catalog 
sheets in evidence? 

MR. NOBLE: No. 

HEARING EXAMINER TOCKER: In other words can it be conceded 
for the record that respondents supplied this sheet? 

MR, MIDDLETON: No, I would not offer it as being supplied to 
Hagn by the respondents. I think, and I don't with all due deference to 
Mr, Noble's indulgence here, that the information contained on that sheet 
was probably furnished to Hagn and they made a selection of what they 
wanted and made up their own sheet, perhaps information furnished to 
them by Hagn. 

HEARING EXAMINER TOCKER: Perhaps you had better just hold 
the Exhibit No. 97. I will sustain the objection at this time and perhaps 
you can establish or qualify it by interrogating Mr. Cole when he returns 
to the stand, It is just marked at this time. 
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MR, MIDDLETON: Commission's Exhibit No. 98-A is a watch 
and the boxes it's contained in identified as a Hallmark watch and Com- 

mission's Exhibit No, 98-A is the cardboard box; 98-B is the 
plastic box; 98-C is a lady's watch contained in the box therein; -D is 
the little tag marked "Lifetime Guaranteed — Advertised in Life” on one 
side and on the other side No. '2307HK 25 jewels R.G.P. Case G. F. 
Bracelet"; and 98-E is the $75 price tag. : 


(The exhibits referred to were marked 
Commission's Exhibits Nos, 98-A 
‘through -E for identification.) 


MR, NOBLE: No objection. 
HEARING EXAMINER TOCKER: It may be received. 


(The exhibits referred to, heretofore 
marked for identification Commis- 
sion's Exhibits Nos. 98-A through -E 
for identification were received in 
evidence. ) 


* * ' * 


August 7, 1962. 
* * * * ; * 
MR. NOBLE; * * * Now, the respondents are willing to stipulate 
and propose to do so as follows: 


That in 1956 Joseph and Melvin among others acquired control of 
the Waltham Watch Company, a Massachusetts Corporation, said corpora- 

tion being incorporated in that state in 1923. Said corporation fur- 
ther being the successor to a private enterprise founded by Denison in 
Waltham, Massachusetts in 1849. 


During that same year; that is, 1956, the Waltham Watch Company 
of Massachusetts licensed Hallmark, Inc., an Illinois corporation, grant- 
ing to that corporation in Illinois the exclusive use of the trademark and 
tradename Waltham on watches, By virtue of that license the trademarks 
and tradenames Waltham was licensed for use by Hallmark, Inc, 

In July 1957 the Waltham Watch Company by means of a spin-off 
transferred its watch business to a new corporation organized in Dela- 
ware and known as the Waltham Watch Company, transferring to that 
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company all rights, licenses, trademarks and tradenames with reference 
to the watch and clock business subject to the pre-existing license above- 
referred to granted in 1956 to Hallmark, Inc. 

Respondents will further stipulate that the individual respondents 
in this action, Harry Aronson, Ben Cole and Morris Draft, were at the 
time of the license agreement in 1956 between Waltham of Massachusetts 
and Hallmark, Inc., officers and directors of Hallmark, Inc. and solely 

responsible for the policies, acts, and practices involved in the 
subject matter of this complaint. 

At the time of the spin-off in 1957, at which time a Delaware cor- 
poration acquired the rights in the watch and clock business formerly 
owned by the Waltham Company of Massachusetts that latter company, 
the Massachusetts corporation, changed its name and since that time 
has been known as and trading as the Waltham Precision Instrument Com- 
pany. 

The aforementioned brothers, Joseph and Melvin, were until 1959 
officers and directors responsible for the acts and practices of both cor- 
porations bearing the name Waltham — that is Waltham Precision Instru- 
ment and Waltham Watch Company. 

In 1959 the Waltham Watch Company of Delaware was merged with 
Hallmark, Inc. Since that merger the individual respondents named in 
this complaint, Ben Cole, Harry Aronson and Morris Draft, have been 
responsible for the acts and practices with respect to advertising alleged 
in this complaint so that with respect to the use of the Waltham name on 
watches the individual respondents named in this complaint have as a 
matter of law by virtue of a contract agreement in charge with the re- 
sponsibility for the use of the trademark and tradename Waltham since 

1956 when Hallmark acquired a license agreement from Waltham 
of Massachusetts. 


And since! 1959, the time of the merger, these individual respond- 


ents have been responsible for all policy matters involving the Waltham 
Watch Company of Delaware. 
We are willing to So stipulate. 


* * * 
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HEARING EXAMINER TOCKER: That is the next step then as to 
what you want to do in that respect. 

He accepted this stipulation now are you ready to make another 
stipulation with respect to resevoil and the use of the name Waltham, 
That will eliminate those two elements in this case entirely. 

MR. NOBLE: With respect to paragraphs five and six of the com- 
plaint here; is that correct? | 

MR, MIDDLETON: Yes, relating to the resevoil. 

MR, NOBLE: (Continuing) Which are essentially and substantively 
the same as related paragraphs in Docket No. 6914, the respondents will 
stipulate that the individual respondents named in this action; Ben Cole, 
Harry Aronson and Morris Draft had since 1956 been responsible for the 
advertising involving the use of the resevoil device which the subject of 
the paragraphs five and six and we will further stipulate that they will be 
bound without further evidence being required by the order entered against 
the Waltham Precision Instrument Company, the Waltham Watch Company 
and other individual respondents in No, 6914. | 


* * * * * 


MR. NOBLE: Now, with respect to the use of the trademark and 
tradename Waltham, on watches "Since 1956", respondents will stipulate 


that except for inventory disposals and other ingredients of the advertis- 
ing policy of former management, the individual respondents named here; 
Ben Cole, Harry Aronson and Morris Draft, have been responsible for 
any advertising involving the use of the Waltham trademark, tradename 
on watches "Since 1956". With respect to the use of those trademarks 
and tradenames on clocks which were the subject matter of the complaint 
in Docket No. 7997 these respondents did not become responsible until 
after the merger of Hallmark, Inc, and Waltham of Delaware in 1959. 
That since 1959, the time of the merger of Hallmark, Inc. and Waltham 

of Delaware, these respondents individually named in this complaint, have 
been solely responsible for any advertising involving the use of the Waltham 
trademarks and tradenames on watches and clocks, or other products as 
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the officers and directors of the corporation owning the right to 

use those trademarks and tradenames, 
* * * * * 

MR, NOBLE: These individual respondents will further stipulate 
that they will be bound by any final order entered in Docket No, 6914 
including specifically Paragraph Two, Three and Four, so numbered, 
in the Commission's Order, provided, however, that in so stipulating 
these respondents, including the corporate respondent here in this ac- 
tion, do not intend to dilute their right to appeal the specific provisions 
referred to in that order 2, 3, and 4 as a matter of law, so that this stip- 
ulation then is intended to need that these individual respondents will be 


bound by any final order after appeal in No. 6914 or other disposition 


that may be made finalizing said order. 

HEARING EXAMINER TOCKER: Well, my problem is framing of 
an order in this case and before hearing your last words I was going to 
ask you whether the purpose and intention of the stipulation up to that 
point was that stipulation intends to perform a factual basis for the entry 
of an order in this case similar to 2, 3, and 4 of Case No. 6914, subject, 

however, to the reservation (a) that respondents do not thereby 
consent to the entry of that order and (b) that respondents reserve all 
rights to object to and appeal from that order as well as any order in 
this case and (c) that if, regardless of what case is appealed, the pro- 
visions of the order are modified, changed or vacated for the benefit of 
the respondents then in this case, even though this case may not be ap- 
pealed, the order in this case shall be subject also to the same modifi- 
cations of benefit for vacating which might have occurred in any other 
Waltham case. 

* * * * * 

MR, NOBLE: This is it exactly. The purpose and intent of the 
stipulation is to facilitate these hearings by dispensing with the neces- 
sity and requirement for evidence to form, in other words the factual 
basis for an order, should Your Honor feel that such an order is justified. 


* x * * * * 
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BEN COLE 
resumed the stand and testified further as follows: 
DIRECT EXAMINATION (Continued), 
* * * * * 

MR. NOBLE: If Your Honor please, if my stipulation on the record 
was not sufficient to cover this, and I submit that it was, I will stipulate 
further that any resevoil watches in evidence or in advertising of Waltham 
or Hallmark watches involving the use of resevoil in evidence are the re- 
sponsibility of the individual respondents in this case. 

* * * * 
BY MR, MIDDLETON: 

Q. Now, referring to the cost sheet which is Commission's Exhibit 
No. 43, can you identify the retail price and the coded price in the catalog 
and on the cost sheet? A. Yes, I can, 

Q. Will you do that for the record, A. Well, the watch was manu- 
factured by the Waltham Watch Company in 1958, 

Q. This is a Hallmark Watch? A. It is a Hallmark watch; yes. 

In 1958, 

Q. Iam referring now to the pricing. A. Yes. The retail price 
is $95; the coded wholesale price is $30.25. 

Q. How is that reflected on that? A. It is printed on the sheet, 

Q. Is it part of the other identification by number of the watch? 
What is the whole number that applied — that is that appears— A. The 
stock number is the coded wholesale price is on one line, 

Q. Will you read that entire— A. Stock No. 2503 HK which de- 
notes Hallmark, 3025 is the price, $30.25. ! 

Q. Isee. And then right across that is the retail price? A. Yes, 
of $95. ) 

Q. Now, will you show those two prices on Commission's Exhibit 
No. 93, which is the cost sheet, and just describe how they appear on the 
cost sheet? A. On the cost sheet we have three columns; one indicating 


our selling price of $21.60, which is the price to the wholesaler; 
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the dealer's price which is $30.25 is the price to the retailer. The re- 
tail price is $95 at which the retailers sell the watch, 

Q. Now the coded price, which one of those three prices is the 
coded price as it appears in the catalog? A. The one marked dealer's 
cost, $30.25, 

Q. The one marked dealer's cost. 

* * * * * 

Q. Mr. Cole, where are your movements made for the Waltham 
Watch Company? A, At present all of our movements are made in 
Switzerland, 

* * * * * 

A. Let's put it this way. We purchased a quantity of Waltham 
watches made in Waltham, Massachusetts in the latter part of 1956 through 
1957, and, I believe, some in 1958. 

Q. During this same period were any watches imported from 
Switzerland? A, Yes, they were. 

Q. And this was done by Hallmark and under their licensing agree- 
ment? A. That is correct. 

Q. Now, what is your operation with these imported watches in 
Chicago? A. We import the components, we purchase components manu- 
factured in the United States, 

Q. What components do you import? A. We import the movements 
and some watch cases. 

Q. Sometimes known as heads; is that what you mean? A, And 
complete heads which is a movement and case. 


Q. Isee. Now the cases which you import what are — where do they 


come from? A. The cases will come from Switzerland, Hong Kong. 


Q. Do you buy any cases locally? A. Yes, By "locally" do you 
mean in Chicago? 

Q. Inthe United States. A. Yes, considerable amount. 

Q. And from what firms do you purchase these watch cases? 
A. The L D. Watch Case Company. 
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Q. Do they import their watch cases to your knowledge? A. They 
import some, but the majority of the cases we purchase from them are 
made in the United States, From the Louis Gratz Watch Case Company. 

Q. Are they domestic watch cases? A. Domestic watch cases 
entirely. The Latin Watch Case Company in New York. 

Q. Are theirs domestic or foreign? A. Entirely domestic. 

Commodore Watch Case Company in New York; entirely domestic. 
That would be the majority of suppliers that we use. 

Q. Have you purchased any from W. M. R, Watch Case Company ? 
A, At times we have. , 

HEARING EXAMINER TOCKER: There is no foreign origin ques- 
tion in this case, Mr, Middleton, is there? 

MR, MIDDLETON: I have all I want on that. 

BY MR, MIDDLETON: 

Q. Now, in connection with the operation, you acquired your watch 
cases from some domestic companies and you do import some of them. 
A. Yes. 

Q. Now, the watch movements are imported separately. Now, 
what is your operation at your headquarters here in Chicago. A. Take 


the components; the movements, the cases, the bracelets, assemble them, 


adjust them, time them, and package them, and do any repair work neces- 


sary — by repair work, I mean the manufacturing adjustments to make the 
product a good one. | 

HEARING EXAMINER TOCKER: I want to correct the question I 
asked just a little awhile ago, The last Paragraph — Paragraph Seven, 
and the last line of Paragraph 8 does bring in the question of origin. 

THE WITNESS: Did I answer your question, Mr, Middleton? 

MR, MIDDLETON: Yes, that is fine. ; 

BY MR, MIDDLETON: 

Q. Will you give just a brief summary of your large customers 
beyond the State of Illinois just for the record. A. We sell our mer- 
chandise to wholesalers in the catalog field — 
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Q. Where would they be located principally? A. Well, practically 
every state of the Union. The West Coast, like Los Angeles, Seattle, New 

York City, Atlanta, Georgia; every major marketing area, 

Q. So your watches go throughout the nation? A. Yes, they do. 

Q. Will you give an approximation of your annual sales for last 
calendar year for any— A. Watches only ? 

Q. Waltham; yes, in watches. A. In watches. About — let's say 
approximately $6,000,000 in watches. 

Q. Mr. Cole, Iam going to hand you Commission's Exhibit No. 63, 
64-A and -B, 65 and 66, which consists of the invoices and correspondence 
relating to a repair and complaint. I would like to know if that is more 
or less typical handling of a complaint problem. A. Mr. Middleton, this 
is a letter that we received from a customer, Mrs. James Buhr, and our 
invoice covering the replacement of a watch case. 

Q. Now the burden of her letter initially was — had to do with the 
charge for whatever work was done on the watch; isn't that correct? 

A, That is correct. 

Q. And then her letter was in the nature of a complaint about the 
charge; isn't that correct? Under the guarantee policy? A. Yes. 

Q. And I believe that the — I want you to look at the final invoice 
there as to the final disposition made of the case by Waltham? A. The 
charges were cancelled, 

Q. The charges were cancelled? A. That is correct. 

Q. That is a typical situation where a person writes in about a 


complaint. A. That is typical. It is to create good will for the company. 


If I might add knowing how some of our watches are handled this charge 
should have been paid, but it is our policy to bend over backwards, 
HEARING EXAMINER TOCKER: The invoice never made a charge 
for replacement of the case, Mr. Cole. It says here "NC" for replaced 
case and the $6.75 was paid for cleaning and oiling. 
THE WITNESS: You are correct. That is right. I did not notice 
that. 
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May I see that again, please, sir. 
(Document tendered. ) 
THE WITNESS: Mr. Middleton, I would like to alter that. I under- 
stand it better now. 
We received a communication from Mrs, James Buhr in which she 


states that she purchased a watch about a year and a half ago and she 


complains that the yellow gold on the case wore off and she does 


not complain about the operation of the movement, We then sent her a 
statement for $6.75 which was an error on our part. We replaced the 
case no charge because she complained that the gold had worn off. She 
wrote again complaining about the charge and we then cancelled the 
charge. It probably got new repair personnel. 

Q. Now, I hand you what has been marked as Commission's Ex- 
hibit No. 68, That seems to be a letter — transmitting a letter for Mrs, 
Caimi, A. That is correct. : 

Q. And here is an invoice Commission's Exhibit No. 67 apparently 
reflects no charge for repairs but charging for cleaning and oiling. 
A. I can explain this, Our guarantee specifically states that we do not 
charge for replacing any parts, however, we do charge for the customary 
cleaning and oiling of a watch. This is stated on the guarantee, In this 
particular case we cleaned and regulated the movement and we placed a 
broken weight — I gather this is a self-winding watch — and the customary 
charge for cleaing and oiling a watch is $7.75. They state "repair" "No 
Charge." What they meant was parts. Nevertheless they show it as re- 
pair, therefore, it is confusing. But we did not charge for the broken 

weight. Had we charged for the broken weight, this could have 
easily been a $10.75 or $12 charge which any retail jeweler would have 
charged $15 or $20 for. 

Q. Here is a letter for transmittal by Graves-Humphreys Com- 
pany, Commission's Exhibit No. 70. A. That is one of our customers. 

Mr. Middleton, the customer claims that the watch is in warranty, 
but obviously it wasn't, and they were charged $6.75 plus 50 cents for 
obviously postage and handling which came to $7.25. 
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Q. This is the invoice originally — that is perhaps the subsequent 
and here is a letter — I think that is Commission's Exhibit No. 69 and 
here is No. 70 and 71. A. Exhibit No, 71 is a letter from our customer, 
Graves-Humphreys, Inc., which they write in reference to our invoice 
for $7.25, and they request an explanation of this invoice. They also 
state that if the watch has been abused and repairs were not in warranty 
they wanted to do the right thing and pay for the repairs. 

Q. Now, I hand you what has been marked as Commission's Ex- 
hibit No, 28-A through -D and 28-A is the certificate of guarantee, Is 

that the basic guarantee certificate that would have been involved 
in the correspondence that we have been referring to? A. Yes, it is. 

HEARING EXAMINER TOCKER: I don't recall all those exhibits 
of the complaint letters. A little while back you said that cleaning and 
oiling is not included in the guarantee and that is correct. I just checked 
that myself. But I do recall a remark by Mr. Middleton yesterday that 
it is standard operating procedure to always clean and oil and to charge 
for — what do you say about that? 

THE WITNESS: It has been the policy of the Waltham Watch Com- 
pany and the Hallmark Watch Company that the customer must receive 
at least a full year's service from the watch before we will charge them 
for anything unless the watch was abused. In other words, if you pur- 
chased a watch, a Hallmark or a Waltham, and you had it nine months 
and the oil dried or a part got damaged we will repair it for no charge 
as standard procedure in order to build good will for the name. If the 
watch was abused — badly abused where the case is bent, dial is broken, 
watch smashed, we would then charge. 

HEARING EXAMINER TOCKER: What about after 12 months. This 
is the remark that I was referring to. 

THE WITNESS: After twelve months if a watch came in and there 


was no damage whatsoever; parts were all intact, the watch was dry, we 


would clean it, reoil it and charge them, However, if there were parts 
damaged we would replace them no charge. Many times the cost to us is 
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far greater than the charge we collect from repairing and cleaning and 
oiling. 
BY MR. MIDDLETON: 

Q. One thing I would like to get straight, Mr. Cole, relates to the 
identification of watches by year under their model numbers. A, Yes, 
that is the way we have them, 

Q. Would you read for the record giving the Hallmark model num- 
bers as succinctly as youcan, A. I can do it this way: Hallmark Model 
Nos, 2300HK through 2359HK, this line came into existence approximately 
July 1, 1956. 

Q. And how long did you repair them for? A. Usually for 12 
months thereafter; after July 1, 1956. 

Q. What happened after the end of 12 months? <A. We then create 
a new line which is issued by means of another catalog sheet. 

Q. Will you give us the catalog numbers for the succeeding years 
and the year that they are applicable. I think it would be best if you give 

Hallmark first and come back and do the same thing for Waltham. 
We are now referring to Commission's Exhibit No, 99-A through 99-U. 
A, Hallmark stock Nos. 2380 through 2397 was issued January 1, 1957. 


This is called a spring line which has a very short life _ usually about 
two or three months. 
Hallmark stock Nos. 2400 through 2444 was issued, was issued in 


July of 1957. 

Hallmark stock Nos. 2500 through 2538 was issued in July 1958. 
That is all of the Hallmarks. : 

Q. Now, will you do the same with respect to Waltham Watch, also 
referring to Commission's Exhibit 99-A, A. Stock Nos, 100 through 142 
was issued in July, 1956. 

Waltham Stock Nos. 180 through 197 was issued in January of 1957. 

Waltham Stock Nos, 4200 through 4237 was issued in July, 1957, 

Waltham Stock Nos. 4300 through 4336 issued in July, 1958. 

Waltham Stock Nos, 4343 through 4388 was issued in July, 1958. 
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Waltham Stock Nos. 337 through 349 was issued January, 1959. 

That is the end of the Walthams. 

I don't think I missed any. 

Q. Ishow you what has been marked as Commission's Exhibits 
Nos. 62-A through 62-Z-44, being a series of invoices for repair charges 
and ask you if those are the characteristic charges for the services. They 
are in the record and I just want to— A. These are characteristic of 
repair invoices. 

MR. MIDDLETON: I don't think I have any further questions of this 
witness. 

MR, NOBLE: May I take a couple of minutes. I don't think I have 
any questions, but I want to thumb through my notes and see if — 

HEARING EXAMINER TOCKER: Off the record. 

(Dicussion off the record.) 

HEARING EXAMINER TOCKER: On the record. 

MR. MIDDLETON: I have no further questions, 

MR, NOBLE: I have no questions of Mr. Cole. If I did have I would 
be calling him as my witness and I just as soon not do that now. 

(Witness excused.) 

HEARING EXAMINER TOCKER: All right. Do you have a witness 
for this afternoon, Mr. Middleton ? 

MR. MIDDLETON: No, sir. 

MR, NOBLE: May I state for the record that the stipulations that 


counsel and I have entered into this morning unquestionably dispensed 


with the requirement of calling a number of witnesses, 

I suggest that we recess until tomorrow morning at 10 o'clock at 
which time I will either advise Your Honor that we are unable to do it at 
this time or proceed with so much as I am able to pull together this after- 
noon, 

HEARING EXAMINER TOCKER: All right. It should be understood 
that there is no compulsion intended and it would have to be with the un- 
derstanding that an agreement on the part of you gentlemen that the fact 
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that any such defense is put in does not prejudice the right of the re- 
spondents to move or dismiss any part of the case not otherwise stipu- 
lated depending on what may develop at the time the Commission coun- 
sel rests. 

MR, NOBLE: That is right. 


* * * * 


August 13, 1962. 


* * ! * 


ROBERT KRITZIK 


was thereupon called as a witness for the Commission, and, having been 


first duly sworn, testified as follows: 
DIRECT EXAMINATION 

HEARING EXAMINER TOCKER: Will you please give the reporter 
your full name, your address, and also your business address. 

THE WITNESS: My name is Robert Kritzik, and my local address 
here is 7810 North Beach Drive. My business address is 207 North Mil- 
waukee Street, and Iam a vice-president of General Merchandise Company. 

* * * * ‘ * 
BY MR, MIDDLETON: 

Q. Now, you referred to yourself as a wholesale company, and you 
are referring to the distribution of your catalog — the mail order catalog? 
In other words, it has always been a mail order catalog business, has it 
not? A. That is correct. 

* *x * * * 

Q. Mr. Kritzik, referring to that document now, and by referring 
to it, sir, can you state what the volume of sales of Waltham watches were 

for the months of October, November and December of 1958? 

* * * * : * 

A. I would imagine that in October of 1958 that it is reasonable 
that we should have done about $15,000 worth of business; in November 
of 1958, approximately $20,000 worth of business, and in December of 
1958, approximately $65,000 worth of business. 
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Q. Now, with reference to the same information for the months of 


October, November and December, of 1959, after refreshing your recol- 


lection, can you give us those approximate figures? A. In October of 

1959, it is reasonable that we did $13,000 worth of business; in 
November of 1959, it is reasonable that we did $30,000 worth of business, 
and in December of 1959, it is reasonable that we did $47,000 worth of 
business. 

* * * * * 

Q. Mr. Kritzik, with respect to the advertising of the Waltham 
watches in your catalog, will you describe the manner in which the sheets 
were prepared — the catalog sheets, the manner in which they were pre- 
pared. A. This is in regard to 1958, and at that time the art work and 
the general copy, describing the watches, was prepared by Waltham and 
Hallmark, They, Iam sure, in this year of 1958, made arrangements 
for the printing of those sheets of paper, and they consulted with our de- 
partment manager, in charge of jewelry, asking him for stock numbers 
which would relate to each specific item being sold in here, and they ad- 
vised him of his cost, the selling cost and the retail cost, you see, which 
would appear on each of these items. 

* * * * * 

Q. There are three columns of figures on Commission's Exhibit 
101-A and 101-B, and the first is captioned "Your Cost", and the second 
one is under the heading of "Dealer's Price" and the third column is en- 
titled "Resale Price”. 

Will you identify those figures and their meaning on the record, 
sir, beginning with "Your Cost"? A. The column headed "Your Cost” 
is the price at which we purchase these watches subject to whatever ad- 
ditional discount for prompt payment might be involved, 

The column headed "Dealer's Price" is the price which we sell the 
watch for. 

Q. How is that price indicated in your catalog? A, It is indicated 
in a code, right after our stock number, and the period which separates 
the cents from the dollars we have left out. 
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Under the column headed "Retail Price", that is identified in our 
catalog as "Retail" and it is shown quite clearly. 3 

Q. Iwill refer you to Commission's Exhibit 96-A, on pages Z-8 
through 11, and ask you if these are the same or if you can identify those 
— not the specific figure, because the catalog sheet is for 1958 or 1959. 


A. That has the same art work and the same general copy as that which 


appeared in our catalog. 
* * * * * 

Q. Will you give us a statement as to what figure constitutes the 
stock number and what figure constitutes the coded price and the retail 
price? A. All right, there is a number on here of 4300W, and by refer- 
ring to this 1959 sheet, which is actually not applicable, but I will assume 
then that the number of 4300W is Hallmark's stock number for their own 
records, 3 

Following that there is 6325, and by referring to my own catalog, 

I see that 6325 indicates the price at which we sold that particular watch. 

Then there is a number of 175,00 and that is identical in both sheets, 
and therefore is properly identified this as the retail in both places, That 
is the retail price suggested to the purchaser, 

Q. Now, all of your sales are made at the price identified as the 
"Your Cost" price? A. Yes, sir. | 

MR, NOBLE: If Your Honor please, at this point, in order to avoid 
multiplicity of this testimony, the Respondent will stipulate that their cata- 
log customers — all of their catalog customers will print, or include in 
their catalogs each year, a Waltham and/or a Hallmark insert consisting 
of a number of pages, usually in color, showing a different style and model 
of Waltham or Hallmark watches, and in the representation or advertise- 
ment describing each model or style shown, the coded price will always 
be a style number or model number plus the dealer's cost, or the cost at 
which Waltham's specific customer will sell in the catalog business. 

The suggested retail is Waltham’s suggested retail price, with re- 
spect to our catalogs and all catalog inserts in evidence. 


* * * * 
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BY MR, MIDDLETON: 

Q. There is one question I would like to ask you, Mr. Kritzik, with 
respect to the catalog that you brought with you, and which you are now 
examining. 

Where, in there, are instructions for locating the actual price to 
be paid by the user of the catalog? 

* * * * * 

THE WITNESS: All right, I think I can answer that by saying that 
in this particular catalog, on page 712, there is a great big document 
that shows you how to find out your cost. 

BY MR, MIDDLETON: 

Q. And it identifies the coded price? A. Precisely. 

Q. For the customer? A. That is right. 

Q. And that appears approximately whereabouts in the back of the 
catalog? A. That is in the back of the catalog, facing the order blanks, 
* * * * * 

CROSS- EXAMINATION 
BY MR, NOBLE: 


* * * * * 


Q. You just have that one price for customers? A. That is right. 
Q. And it is always coded in your catalog? A. That is correct, 
Q. And that is true with reference to all products as well as watches? 


A, Yes, sir. 

Q. Your customer can only realize a profit if he marks up above 
the coded price, having to do with the suggested retail— A. (Interposing) 

To answer your question directly, our customer, when he buys any 
product in our catalog, buys at the coded price plus the transportation 
costs. This then becomes his landed cost at his place of business. 

Any price at which he wants to sell, over and above that landed cost, 
is his profit. 

If he wants to take full advantage of a large spread or a small spread, 


between his cost price and his resale price, that is his business. 


* * * * * 


71 


Q. But you only sold to them at the coded price? A, Only at the 
coded price, : 
* * * * : * 
THE WITNESS: Did our company sell to consumers, well — well, 
the answer is apparently there were consumers on our mailing list. 
* * * * * 
ROBERT KRITZIK 
now being called as a witness by and on behalf of the Respondent, and 
having been previously duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 


BY MR. NOBLE: 
Q. During the years 1958 and 1959, what percentage of your com- 
pany's business was on open account, approximately? A. The approxi- 


mation would be 45 per cent. 

Q. And of that 45 per cent, what percentage would be to industrials ? 
A. More than one-half. 

Q. And the balance would be to what type of customer? A. Retail 
customers — retailers, people in business selling merchandise. 

* * * * * 

Q. And what type of customers were they? A. They were retailers 
who would not qualify for open account, or industrial accounts that would 
not qualify for open account, and retailers who preferred to send ina check 
with the order, or industrials who preferred to send in a check with the 
order, and obviously consumers who were in no business whatsoever. 

Q. You said "obviously", and why do you say "Obviously"? A, From 
my recollection of the business during those years, as I studied the orders 
coming in from customers, there were many that came in in a scrawled 
handwriting of a person who did not appear to have a business connection. 
These appeared to me to be definitely consumer orders. 

As a matter of fact, at Oak Ridge, Tennessee, I believe it is, our 
Government had a big atomic project going on down there, and there was 
a shortage of retailers in that area, so our catalog was apparently the 
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most popular book in the area because we had something like over 1,000 
customers just from Oak Ridge, Tennessee alone, and I know there weren't 
1,000 retailers or industrial accounts down there. 

These were Government employees that were buying from us, so 
that is where I come up with my "obvious" answer. 

Q. Are you able to give us the information, based upon your recol- 
lection, approximately during the years 1958 and 1959, as to what per- 
centage of the 55 per cent left, on a cash basis of your company's cus- 
tomers, were consumers? A. We are now talking about a percentage 
of the 55 per cent? 

Q. Yes. A. I would say 75 per cent, or thereabouts. I would say 
that 75 per cent of the 55 per cent were consumers, 

Q. All of your customers buy at what price? A. All of our cus- 
tomers buy at the coded price in the catalog. 

Q. Now, in the light of your earlier testimony that your company 
is a wholesaler, a distributor of Waltham watches, can you explain the 
presence of 75 per cent of 55 per cent of your total customers being con- 
sumers? A. That explanation, I believe, comes as follows: We went 
out or sent out to the various types of retailers — we sent to retailers 
an invitation inviting them to request our catalog. If the retailer wasn't 
interested in our catalog, or perhaps already had a catalog, he might 
give this to a friend or it might be given to a friend over the back fence 
or a housewife might give it to another housewife, and those people would 


then write in for the catalog, using the form that was made out and then 


he would be set down as a consumer on the mailing list. 
MR, NOBLE: I have no further questions. 
HEARING EXAMINER TOCKER: Mr. Middleton? 
CROSS- EXAMINATION 
BY MR, MIDDLETON: 
Q. During that period, Mr. Kritzik, how many catalogs did you 
distribute? A.. It was over 500,000 and under 1,000,000. 


* * * * 
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HEARING EXAMINER TOCKER: In other words, supposing one of 
these housewives, over the fence, one of those that you mentioned, had 
made a purchase in 1958, sir, would she then get a catalog in 1959 with- 
out the two dollars? | 

THE WITNESS: Providing she had bought more than one order or 
spent more than twenty dollars on any one purchase, Imean, That was 
an involved system in trying to isolate these customers that were worth- 
while, and trying to send this two- dollar catalog out to them. 

* * * * * 
EDWARD C. GERICKE 
was thereupon called as a witness for the Commission and, having been 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 
* * * * * 

HEARING EXAMINER TOCKER: Iam going to interrupt here for 
just a moment. | 

Mr. Noble, it appears that with respect to Smith Corporation or 
the Smith Supply Company, Waltham actually printed the inserts and sent 
them to the Smith catalog maker. I somehow got the impression from 


the prior witness’ testimony that this was not the practice; and was it 


the practice, or was it not? 

MR, NOBLE: I think it was the same. 

HEARING EXAMINER TOCKER: The same? 

* * * * t * 

MR. NOBLE: I will stipulate for the respondents that this witness’ 
company, the Smith Supply Company, during the pertinent years 1958, 
1959 and 1960, printed in its catalog certain insert pages which were 
furnished to them by the Waltham Watch Company, on which pages ap- 
pear model numbers with pictures of Waltham watches and Hallmark 
watches, under each of which there would be an advertisement or repre- 
sentation; that in such advertisement or representation, in each case, 
the coded price appears after the last four digits after the last letter of 
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an alphabet appearing in the style number; that this witness’ company 
always sells at the coded price, and that included with the representation 

under each such model on certain insertions is a manufacturer's 
suggested retail price printed to so indicate. These insertions were fur- 
nished to the Smith Supply Company during the years in question by the 
Waltham Watch Company, and they would differ from the inserts of other 
suppliers, such as the General Merchandise Company, a witness from 
which testified earlier today, only with respect to the style number or 
model number included in the coding. 

* * * * * 

MR. NOBLE: I will further then stipulate that the coded price on 
a given year, for any given model number of the Waltham Watch Company 
and the Hallmark Watch Company would be the same with respect to all 
suppliers, or at least with respect to the Smith Supply Company and the 
General Merchandise Company, and I will also say, "all suppliers," un- 

less it should turn out that one witness should be called later who 
has a separate coding system. 

* * * * * 

MR, NOBLE: I will stipulate further that the Smith Supply Company 
always sells Waltham watches at its coded price, and, therefore, the price 
at which the invoices indicate sales would be the total price. 

* * * * * 
BY MR, MIDDLETON: 

Q. Can you tell me if they have substantial trade in those watches 
during that period? A. We did good business, 

Q. In each of those years? A. Yes. 

Q. Do you have a walk-in trade of any kind in connection with your — 
A. (Interposing) A small one. 

Q. Where is that located? A. 170 South Second Street, 

Q. At what price do you sell your products in that store? <A. At 
the coded prices. 


Q. Those are sold to consumer customers? A. Well, it depends 


on how you identify a consumer. 


* * 
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A, * * * We didn't have a copy of our floor consumer orders, 
but each of them had a stipulation which the customer signed, saying that 

it was from an industrial company and for use asa prize or pre- 
mium or incentive. 

* * * * 
CROSS- EXAMINATION 
BY MR, NOBLE: 
* * * *x ' * 

Q. What kind of a business is the Smith Supply Company? A. We 
are a wholesale mail-order distributor. 

Q. Do you sell for resale? A. Yes. 

Q. Did you not sell to consumers? | 

* * * * * 

A, I don't think there is a wholesale business inithe world who 
doesn't sell to some consumers irregardless of the nature of the busi- 
ness they are in, 

* * * * 
REDIRECT EXAMINATION 

BY MR, MIDDLETON: 

* * * * : * 

Q. And anyone who sent cash in with an order, sir, would have the 
order filled? A. In all probability, yes. 


Q. Regardless of whether it was a company or— A. (Interposing) 


It's possible. 
Q. (Continuing) — or someone buying in his ownname? A, It's 


possible, 
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BENJAMIN W, HEALD 
called as a witness on behalf of the Respondent, having been first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

HEARING EXAMINER TOCKER: Would you please give your full 
name and address to the reporter? 

THE WITNESS: My name is Benjamin W. Heald, Iam executive 
secretary of the Wisconsin Retail Jewelers Association, and secretary 
of the Wisconsin Board of Examiners in Watchmaking. This is a State 

licensing board. 

* * 
BY MR, NOBLE: 

Q. Of your membership sir, do you know what their price policy 
is with respect to the manufacturer's ticketed price, generally, in your 
association? A. Ithink Ido, Generally, the retail jeweler sells for 
about a 50-per-cent markup. 


* * * * * 


Q. In your opinion, the mark-up, I believe you said, was 50 per 


cent? A, That is generally true with most jewelry items. 

Q. Including watches? A. That is right. 

Q. Fifty per cent above their cost? A. No, it is fifty per cent 
over the retail price. 

Q. I don't quite understand you. You say the mark-up is 50 per 
cent of the retail price? A. That is right, 50 per cent of the retail, so 
it actually is a 100-per-cent markup, which is another way of putting it, 
in general. 

Q. In other words, the general mark-up in the retail jewelry busi- 
ness, in Wisconsin, at least, is 100 per cent above cost? A. I think that 
is generally true. 

Q. Is that generally true? A. Yes. 


* * * 
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Q. And as a result of your attendance of those meetings and talk- 

ing to representatives of the State associations similar to yours 
throughout the country, can you tell us whether or not the practice of 
the industry, with respect to mark-up, is generally the same as it is, 
according to your testimony, here in Wisconsin? A. I think it is gen- 
erally true in the United States. 

Q. The general practice of the retail jewelers is to mark-up 100 
per cent above their cost? A. That is correct. 

* * * * | * 

HEARING EXAMINER TOCKER: Have you made any observations 
with respect to watches, in particular, when the pre-ticketing price ex- 
ceeds the price which would be arrived at by using the 100-per-cent- 
mark-up formula? 

THE WITNESS: Well, sir, my experience is among those with 
which I have had some experience, and I think supported by the history 
of a number of watch lines where the prices were excessively pre-ticket- 
ed, and by the same standard, I have seen it where those particular watch 
lines have disappeared from the retail jeweler's store. 


* * * * i * 


HEARING EXAMINER TOCKER: Or would they leave the ticket 


on, and sell it by whatever price they arrived at by using the 100-per- 


cent mark-up? 

THE WITNESS: It is generally left on, and they would just say that 
this is the price and that this was my price, and they sold it at this price. 
* * *x * * 

CROSS- EXAMINATION 
BY MR, MIDDLETON: 

Q. With respect to some of the watches or the brands of watches 
that have disappeared from your members’ shelves because of excessive 
pricing that you mentioned, do you know of any specific brand of watch? 
A. Yes, I know several brands of watches. 

Q. Is Waltham one of those watches? A. It is, I myself once 
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sold Waltham watches years ago when I had a retail store, and discounted 
them. 

Q. Was there any other basis for your discounting them, besides 
the excessive price-tagging? A. No. 

MR. MIDDLETON: I have no further questions. 

REDIRECT EXAMINATION 
BY MR, NOBLE: 
* * * * * 

Q. Isn't it a fact that Waltham wasn’t in the watch business in 
1952? A. That'I don't know, but — that I wouldn't know by the years, 
but I know they went through an unpleasant experience, shall we say, 
and re-organized, and I do know that during the re-organization it was 
still the original’ Waltham Watch Company, and it was disposing of their 
watches by the excessive pre-ticket with a fictitious bargain which was 
based thereon in the stores throughout the territory. 


* * * * * 


August 14, 1962. 
* * * * 
BEVERLY ANN McCORD 
was thereupon called as a witness for the Commission, and having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, MIDDLETON: 
* * * * * 
Q. Mrs. McCord, did there come a time when you had either of 
those watches repaired? A. Yes. 
Q. Will you relate what occurred at that time? A. Well, I don't 
know the exact time, but it was within the purchase of the watch, but the 
watch stopped running, so we sent it into the company with the life- 
time guarantee, with the guarantee for repairs. 


* * * * * 


A, (Continuing) We sent it into the company for repairs, along 


with the guarantee. 
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It was repaired and returned to us with a bill for $6.00 and some 


odd cents, I'm not sure of the exact amount, but I know it was over $6.00, 
and then there was a charge of $1.00 for handling charges on the bill that 
we received from the company. : 

Q. When did you first find out that there was to be a charge of any 
kind for this watch for the repairs on the guarantee? A. Well, Iam not 
sure, I know it was after we sent it in for repairs, because before then 
I was under the impression that it was guaranteed to be repaired should 
anything go wrong with this watch. ) 

Q. When did you send the $1.00 in? A. I think that went along 
with the watch, I think that was on the guarantee. 

Q. Now, did you then find out that there was to be this $1.00 charge? 

A, Well, after I purchased the watch, I did, after I had it, yes. 

* * * * * 
CROSS - EXAMINATION 

BY MR, NOBLE: 

* * * * * 

Q. You paid the coded price for the watch, did you? A. Yes. 
Well, not actually, because it was listed in the catalog as $15.95, and 

then I sent in the order stating that it was listed as such, and they 
sent back the order with the watches, with this price crossed off, and 
the $13.99 was indicated in red. : 

Q. You bought it at less than the price it was shown to be in the 
catalog? A. Yes. 

Q. Was it your understanding that you were obtaining a discount? 
A, Yes, 

Q. Did you, in fact, obtain such a discount? A. Well, not as it 
resulted, I don't think I did, but at the time of the purchase, I assumed 
that the two different prices were what I was getting and what I was pay- 
ing for it. 

Q. Well, isn't that what happened? A. No, I don't think I re- 
ceived a watch worth what it was listed for in the catalog. 
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Q. Do you know of anybody that bought the watch at retail? A. I 
don't understand your question, 


Q. There were two prices listed in the catalog? A. Yes. 


Q. A retail—a suggested retail price? A. Yes. 

Q. You did not pay that? A. That is correct. 

Q. You paid'a coded price which you understood was a wholesale 
price? <A. Yes. 

Q. Do you know of any body that paid the suggested retail price ? 
A, No. 

* * * * * 

Q. But you have read the guarantee certificate? A. Yes. 

Q. And you understood what it said? There was nothing difficult 
about the language in that certificate, was there? A. No. 

Q. It was a simple and plain language, am Inot correct? A. Yes. 

Q. You knew at the time that you read it that there would be $1.00 
service charge, didn't you? A. That was after I received the watch, yes. 

* ** * * * 

Q. Did you ask to see the guarantee at the time you bought the 
watch? A. I purchased it by mail and it was guaranteed, It was not 
only guaranteed, but there was a statement of the guarantee that was 
listed. 

Q. Inthe catalog? A. Yes, in the catalog. 

Q. And this youread? A. Yes. 

* * * * 
REDIRECT EXAMINATION 
BY MR. MIDDLETON: 

Q. Mrs. McCord, when you purchased the watch from the catalog, 
you compared the ticketed price with the coded price, is that right? 
A. Yes. 

Q. And you felt that you were getting some savings between those 
two prices? A. Yes. 
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Q. And you relied upon the guarantee representation that appeared 
in the catalog, is that right? A. Yes. 
* * * 
ALOYS HEBGEN 


was thereupon called as a witness for the Commission, and having been 


first duly sworn, testified as follows: 
DIRECT EXAMINATION 

HEARING EXAMINER TOCKER: Would you give the reporter your 
full name and address, please? 

THE WITNESS: Aloys Hebgen, Highland, Wisconsin. 

BY MR. MIDDLETON: 

Q. What is your occupation? A. Well, right at the present time, 
I am tending bar for my regular occupation, 

Q. How long have you been doing that? 

HEARING EXAMINER TOCKER: I don't believe the witness com- 
pleted his sentence. 

Would you continue, Mr. Witness? 

THE WITNESS: Well, my regular occupation actually is that of a 
carpenter. I'm tending bar now, but my regular occupation is a carpenter. 

BY MR. MIDDLETON: . 

Q. How long have you been tending bar on this particular job? 
A, Since last October. 

Q. What were you doing before then? A, Iwasa carpenter. 

Q. You were a carpenter? A. Uh huh, 

Q. Where were you employed as a carpenter at that time? 
A. Well, I was employed at the Owens-King Lumber Company at Dodge- 
ville. At that time, of course, I was employed there for about six weeks, 
and then I got a heart attack and I had to take things easy, so that’s why 
I am tending bar now. 

Q. Did there come a time when you purchased a Waltham watch? 
A, Yes. 

Q. Tell me from whom you purchased it, A. Well, it was from 
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a friend of mine who got it for me. He had the catalog, so it was the 
friend of mine who got it for me. 

Q. But you got it through a catalog? A. Yes. 

Q. Do you know the name of the catalog company? A. Yes, I 
think it was the Harrison Company. 

Q. The Harrison Wholesale Company? A. Yes. 

Q. I show you what has been marked as Commission's Exhibit 
96-Z-11, and ask you if you can identify the watch that you purchased, 

A, That there is the one. 

Q. What is the number of that watch, or can you identify it by the 
number? A. You mean this whole number here? 

Q. Yes, just the first four numbers, A. 4338. 

Q. What is the coded price that appears there? A. The coded 
price would be $24.45. 

Q. What is the ticketed price or the retail price? A. $71.50. 

Q. Now, when you purchased this watch, how much did you pay for 
it? 


MR, NOBLE: I will object, Your Honor, because the witness did 
not purchase the watch from a catalog. He purchased it, I think he testi- 


fied, from a friend of his. 

HEARING EXAMINER TOCKER: The objection will be overruled. 
The witness testified that he purchased the watch from a catalog through 
a friend. 

BY MR, MIDDLETON: 

Q. What did you pay for the watch? A, Well, approximately 
$27.00. I can't say exactly anymore what it was, because I just don't 
remember the exact price. 

Q. How long ago was that? A. It would be about five years ago, 
or right around in that neighborhood somewhere. 

Q. Irefer you to Commission's Exhibit 96-Z-8, and refer you to 
the language up here on the guarantee, and did you rely upon that guar- 
antee at the time you made the purchase? A. Well, I figure that it was 
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guaranteed — yeah, sure, I thought the watch was guaranteed for life when 
I read that, yes. 

Q. Did there come a time when you had occasion to send the watch 
in for repairs under that guarantee? A. Yes, I did, : 

Q. Will you tell us what happened? A. Well, I sent the watch in. 
It wasn't coming back, and it wasn't coming back, and it wasn't coming 
back, so I wrote them again, and I asked them what was the matter — why 
I wasn't getting my watch back, and they said that I would have to send 
them the money for the repairs before they would forward it to me. 


Q. How much did they request that you send? A, Somewhere in 


the neighborhood of between seven and ten dollars, I think it was seven 
dollars, as well as I can recall right now. I don't remember exactly. 

Q. Did you see the guarantee certificate? A. Well, I looked at 
it afterwards, yes. 

Q. That was after you purchased the watch? A. That was after 
I got the watch back from having it fixed. 

Q. Now, referring you to Commission's Exhibit 96-Z-6, I will ask 
you if that looks like the guarantee certificate that you had? A. Yes, it 
looks like the same duplicate of the certificate. 

Q. It looks like the certificate, or it looks like a duplicate of the 
original? A, The same original one, yes. 

MR, MIDDLETON: I have no further questions. | 

CROSS- EXAMINATION 
BY MR, NOBLE: 

Q. What was your friend's name through whom you bought your 
watch? <A. Well, it was Joe Egan. : 

Q. Did he have a catalog? A. Well, he had the catalog, but I don't 
know whether it was his own or not. 

. Did he show it to you? <A. Yes, sure, we picked it up. 
. Oh, and you looked at it? A. What? 3 

Did you look at the catalog? A. Yeah, 
. And you bought from a catalog? A. Yeah. | 

Your answer is yes, is that it? A. Yes. 
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Q. Did you buy inhis name? A. No. 

Q. You signed the order slip yourself? A. Yeah, myself. 

MR, NOBLE: No further questions, 

MR. MIDDLETON: I have no further questions. 

HEARING EXAMINER TOCKER: You bought the watch in your own 
name? You ordered it in your own name? 

THE WITNESS: Yes. 

BY MR. NOBLE: 

Q. Have you got the watch on you? A. Yeah. 

Q. CanIsee it? A, Well, it needs repairing now again. The stem 
breaks on it if you try winding it, and if you would try winding it now, you 
would see that for yourself. It won't completely run. 

Q. That is a pocket watch? A. Yes. 

Q. It keeps pretty good time, doesn't it? A. Yeah, it keeps good 
time. 

MR. NOBLE: No further questions, 

REDIRECT EXAMINATION 
BY MR. MIDDLETON: 

Q. Mr. Hebgen, does your watch work as well now as it did when 
you first got it? A. Well, the watch works pretty well. It works all 
right, yeah. 

As far as the movement was concerned, that was all right. Outside 


of the stem — well, what happens, it — well, the cogs in the stem would 


break, and I can't wind it up, you see. 

Q. Had that problem occurred to you before? Had that occurred 
before you had the repairs made to this watch? A. Well, that was what 
was wrong with it when I had it repaired. 

Q. Is that what is wrong with itnow? A, That's what's wrong 
with it now, yes. 

Q. Do you recall whether they charged you for repairing the watch 
or for cleaning and oiling? A. Well, it was for repairs. 

Q. It was for repairing the watch, as far as youknow? A. Yeah. 
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MR, MIDDLETON: I have no further questions, | 

HEARING EXAMINER TOCKER: You said something about the stem 
which I did not catch, I didn't catch the word that you used, and what did 
you say about it? 

THE WITNESS: The cogs in the stem, when you wind it up, they 
slip, and you can't wind it. 

HEARING EXAMINER TOCKER: The cogs? 

THE WITNESS: Yes. 

HEARING EXAMINER TOCKER: Thank you, Mr. | Hebgen, and you 


are excused, 
(Witness excused.) 


* * 
RUTH BACHMAN 
was thereupon called as a witness by and on behalf of the Commission, 
and having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 
* * * * 
BY MR, MIDDLETON: 
Q. Did you have occasion to purchase a Hallmark watch? A. Yes, 

two of them, in fact. 


Q. I will show you what has been marked here as Commission's 
Exhibit 96-Z-5, and ask you if you can identify one of the watches that 
you purchased? A, Yes, this is the one. 


* * * * * 

Q. Now, Mrs. Bachman, can you identify the amount of the price 
that you paid in this catalog? A, At the time I got . it was right around 
$21.00, with the postage and everything. 

Q. And what is the retail price of the watch? A. Well, right 
around 18 or 19 dollars. 

Q. The retail price? A. Oh, that would be the coded price, Well, 

I don't remember what the retail price was, but I would say around 
56 or 60 dollars, somewhere along in there. , 


* * * 
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Q. Mrs. Bachman, did you have occasion to buy another watch at 
a later date? A. Yes. Well, I bought it for my father's Christmas the 
next year. 

* * * * * 

Q. What is the coded price of that watch? A. You mean this one? 

Q. Yes, the one we are talking about. A. $18.95. 

Q. What is'the retail price as shown in this catalog? A. $59.50. 

* * * * * 
CROSS- EXAMINATION 

BY MR. NOBLE: 

* * * * * 

Q. So you never had any complaint about that first watch? 

A. Nothing other than I couldn't figure out when the guarantee was to be 
a lifetime guarantee, you know, why I would have to pay $8.50 two months 
later for the thing, or for the watch. 

* * * * * 

HEARING EXAMINER TOCKER: Mrs, Bachman, you have been 
talking this morning about a guarantee, and when is the first time that 
such a thing as a guarantee entered your mind with respect to the watch 
that you have been talking about? 

THE WITNESS: Well, when I was looking through the catalog, I see 
on there where it said, "Lifetime Guarantee," so you figure then that you 
are getting what should be a better watch, if it has such a guarantee with it. 

HEARING EXAMINER TOCKER: You saw that before you got the 
certificate, because I believe you did mention the certificate? 

Did you see that catalog before the certificate, or after you got the 
certificate ? 

THE WITNESS: You mean the certificate that came with the watch? 

HEARING EXAMINER TOCKER: Yes, you exhibited a certificate 
which you said was the same one as the one in the book. 

THE WITNESS: Yes. Well, I seen it in the book, but I don't think 
that it reads just the same as the certificate that came with the watch, 
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MR, MIDDLETON: May I clarify something? 

HEARING EXAMINER TOCKER: You may. 

MR. MIDDLETON: The certificate in that folder is separate from 
the one in the catalog. 

HEARING EXAMINER TOCKER: Well, let's find out what she saw 
in the book as it is here, 

THE WITNESS: Yes, this is what it had on it, It said, "Lifetime 
Guarantee." : 

HEARING EXAMINER TOCKER: Is that your best recollection of 
what it said? , 

THE WITNESS: Yes, that is it. 

HEARING EXAMINER TOCKER: Was there anything said about a 
charge of one dollar? 

THE WITNESS: Not that I remember of then. 

HEARING EXAMINER TOCKER: When is the first time you learned 
about the one-dollar charge? : 

THE WITNESS: When the watch went back, I think, because I think 
that is when I started reading over the papers to find out where I was 


supposed to send it, and then I saw that there was a one-dollar charge 


when I was reading over the guarantee. 


* * * * i * 
August 16, 1962. 
* * * 
ALBERT HARRELL 
was thereupon called as a witness for the Commission and, having been 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. MIDDLETON: 
* * * * H * 
Q. Did you pick the watch out from a catalog? A. Yes, I picked 
it out from a catalog. | 
Q. Do you remember the catalog sheet that you purchased this 
from, Do you remember whether you — what price you paid for it? 
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A. Well, I think it was listed -— coded, you know; the catalog number was 
the price number, and, I think, it was around $15.95. 

Q. What did it actually cost you? A. That is the cost. You know 
in the code — wholesale price. 

Q. Was there another price shown as the retail price? A. Yes, 
it said list $54.95 — retail list. 

* * * * 
VINCENT T, LORIMER 
was thereupon called as a witness for the Commission and, having been 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR, MIDDLETON: 
* * * * * 

Q. Who are you employed by? A, Erickson Petroleum and World 
Wide. 

* * * * * 

Q. How does World Wide operate? A. World Wide operates a 
mail order house — wholesale mail order house and sells chiefly through 
catalogs. 

* * * * * 

Q. Does Erickson maintain a World Wide catalog distributed through 
Erickson's filling stations? A. Right. And catalog merchandise may be 

ordered at the station, Order is filled and the sale is for World Wide, 


Q. Can any gasoline customer or any other person coming to the 
station utilize the catalog? A. Right. 
Q. Is the catalog on display for their use? A. Yes, sir. 


* * * * * 


Q. Do you know at what price — again looking at the catalog sheet — 
can you tell me what price the customer would pay for the product? 
A. Yes, this is a coded price. 

Q. They would pay the coded price? A. Right. 


* * * * 
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REDIRECT EXAMINATION 
BY MR, MIDDLETON: 
* * * * * 
Q. So to that extent World Wide utilizes its facilities — the facilities 
of Erickson's to sell to consumer trade? A. Right, 
* * * * * 
MR, MIDDLETON: When sales are made over the counter like this, 
what price is paid by the purchaser of the product? 
THE WITNESS: I am not in merchandising but I believe that that is 
the — that is generally the coded price. | 
* * * * * 
CECIL BODIN 
was thereupon called as a witness for the Commission and, having been 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR, MIDDLETON: 


* * * * * 


Q. What kind of watch did you purchase? A. Waltham. 
* * * * . * 
Q. Do you recall what you gave for this watch? A. No, but it 
was $45 — I think it was around $48 with tax and stuff. | 
Q. Do you recall whether it had a price tag in the box? A. Yes, 
$120. 
* * * * ' * 
August 17, 1962. 
* * * * 
ORVILLE C, BOLTER 
was thereupon called as a witness for the Commission and, having been 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR, MIDDLETON: 


* * * * : * 


323 Q. You are strictly an employee of Erickson's; is that right? 
A. Right. 
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Q. Do you have occasion to sell products through catalogs? A. Yes. 

Q. What is the name of the catalog? A. World Wide. 

Q. Do you carry some of these products in your store? A. 
we do. 

Q. Have you carried Hallmark watches? A. Yes. 

Q. Now, Mr. Bolter, when a person utilizes the catalog in your 

store, do they have the right to — the privilege of going through the 
catalog and picking out what they want? A. Yes, they do. 

* * * * 
FRANK WESLEY WELDON 
was thereupon called as a witness for the Commission and, having been 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR, MIDDLETON: 
* ok * * * 

Q. What kind of business are you in, Mr. Weldon? A. It is the 
Coast-to-Coast hardware business. 

Q. Have you had occasion to handle the Waltham or Hallmark 
watches? A, A few — very little. 

Q. Have you had occasion to buy one — buy a Waltham watch? 

A. Yes. 

Q. Do you recall approximately when you purchased this watch? 
A, If Iwas to say about 1957, that would be about right. 

Q. Now, in making this purchase will you state how you went about 
making the purchase? A. I ordered the watch through Coast-to-Coast 
stores through what they call the Central Organization. They sent in the 
watch — or sent in the order and the watch comes back to my store. 

Q. Did you have the use of a catalog sheet? A. Yes, sir. 


*x * * * * 


331 Q. Did you pay the retail price that appears in that catalog sheet? 
A. No. 
Q. How did you arrive at your price? A. It is coded, Just before 


91 


the retail price there is a coded there and tells us what we pay for it. 
Q. And that is the price you paid for this watch? A. Yes, sir. 
* * *x * * 
ARTHUR JOHN 
was thereupon called as a witness for the Commission, and, having been 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR, MIDDLETON: 
* * * * * 
Q. Have you ever purchased a watch by the use of this catalog 
sheet? A. Yes, I have. : 
Q. What kind of a watch? A, Do you mean in the Waltham line 
or in— in the Waltham line we have purchased Waltham watches. 
* *x * * * 
CROSS EXAMINATION 
BY MR. NOBLE: 


* * * * * 


Q. Well, the coded price is your cost as a wholesaler? A. Yes, 
that is right. : 

Q. And you bought it 10 percent less than that? A. That is what 
I say, I don't remember if it is 10 percent less than what is shown there 
or not, but maybe it is, that I don't remember. I don't do this very often 
so I don't remember the facts on it. 


* * * * * 


Q. You bought it at 10 percent less than that? A. Yes. It must 
be because we got it at $44.64 which I didn't know that we get 10 percent 
less than that. 

* * * * * 

Q. At any rate you bought those at wholesale? A. At wholesale 

price. Everything is wholesale. : 


* * i * 
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EDWARD ANDRES 
was thereupon called as a witness for the Commission and, having been 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR, MIDDLETON: 
* * * * * 
Q. What is your relationship ‘with the Coast-to-Coast Company ? 

A. Well, we are a franchised store. They have hundreds of them like 
that and we own what we have in ouf store, but we buy through Coast-to- 
Coast and we get in on their, you might say, advertising program that way. 

* * * * * 

Q. When a customer wants to purchase a Waltham watch, how does 
he select this item that he is going to buy? A. From these order sheets 
that we have from the Waltham Company or Coast-to-Coast. We get them 
from Coast-to-Coast, Central Organization of Coast-to-Coast. 

* * * * * 

Q. Do you show this catalog sheet to your customer when they want 

to order a watch? A. Yes, we do. 


Q. Have you had occasion to buy a watch for yourself? A. Yes, 1 
have. 


* * * * * 


Q. What price did you pay for the watch; that is, Iam asking you 
the generic term here. Did you pay the coded price or the retail price 
that appears in the sheet that you have in your hand? A. We paid the 
coded price for them. 


Q. These were all used by you personally? A, Yes. 


* * * * * 
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PHILIP BAUMANN 
was thereupon called as a witness for the Commission and, having been 
first duly sworn, testified as follows: | 
DIRECT EXAMINATION 
BY MR. MIDDLETON: 
* * * * \ * 
Q. In the course of your business in handling the catalog products 
do you sell — had occasion to sell watches? A. Very much so, yes. 
Q. Do you sell Hallmark watches? A, Yes, I do. 
Q. Have you sold Waltham watches? A. Yes, I do. 
Q. Have you had much trade in these watches? A. Yes, I have 
quite a heavy trade on them since I do carry them in the station also. 


* * * * ! * 


Q. Now, do you have a catalog in your place of business? A. Yes, 


I do. 

Q. Is this available to the consumer? A, Yes, it is. 

Q. Does it have catalog sheets in there for Waltham watches? 
A, Yes, it does. : 

Q. Does it have one for Hallmark? A. Yes. 

* * * * * 
. When you sell to your customer, at what price do you sell? 
I sell at the coded price. : 
. You sell at the coded price? A. That is correct. 
. Did you ever sell it at the ticketed price, at the so-called re- 
tail price? A. No, I don't. 

Q. But you do sell consistently at the coded price? A, That is 
correct, 

Q. This is regardless of how you purchased the watch, whether it 
comes in as a — whether it is carried in stock or whether it is sold by 
customers ordering through the catalog? A. I always sell by the coded 
price. 
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EDWARD ANDRES 


was thereupon called as a witness for the Respondent and, having been 


previously duly sworn, testified further as follows: 
DIRECT EXAMINATION 
BY MR, NOBLE: 

Q. Mr. Andres, — 

HEARING EXAMINER TOCKER: Mr. Andres, you are recalled 
and you are still under oath. 

THE WITNESS: Yes, sir. 

BY MR, NOBLE: 

Q. You are the same Mr. Andres that just prior to the last witness 
testified for the Government. A. Yes, sir. 

Q. Did you ever see me before today? A. No, sir. 

Q. What price do you sell Waltham watches when you resell them 
after acquiring them as orders from your customers? A. Well, would 
you like an example of it. 

Q. Yes. A. Well, the last watch we sold last week, that was the 
65 jewel, and it was an Incabloc watch, and, I believe, it retails at $139. 
I mean, that is the list price on it, and we received $80 for it including 
the tax. 

Q. Is this substantially above the coded price? A. Yes, it is. 

Q. Did you ever sell Waltham watches at the coded price to your 
customers? A. No, 

Q. You always sell above the coded price? A. Yes. 

MR, NOBLE: No further questions. 

CROSS EXAMINATION 
BY MR. MIDDLETON: 

Q. Mr. Andres, how many Waltham watches have you sold in the 
past three years? A. That is the only sale that we have made. We 
have one in the store now and that is not sold. 

Q. Can you identify that watch that you just sold? A. Yes. 

Q. From Commission's Exhibit No. 128-A through -D. A. No, 
it is on the other sheet, 
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Q. Ishow you Commission's Exhibit No. 132-A, : A. Yes, this watch 
right here. 
355 Q. What is the identifying model number. A. The Model No, of this 
watch would be 336 — that the number you want. : 
Q. Yes, that is correct. A. Model No. 336W4650 and the retail was 
$120, This one right here (indicating). 
Q. And the coded price was $46.50? A. Right. 2 
Q. And you sold it — and the ticketed price is $120 and you are sell- 
ing it for $80 including tax. A. $80 including tax, 
Q. And transportation charge? A, Yes, that is right. 
Q. Is that the only watch you sold? A. Yes, it is. 
Q. Of Waltham. A. Yes, it is. | 
Q. Have you ever sold any Hallmark watches? A. No, 
MR, MIDDLETON: I have no further questions. : 
REDIRECT EXAMINATION 
BY MR, NOBLE: 


* * * * * 


356 Q. Now, do you sell any of the products listed in your Coast-to- 


Coast catalog which you use in your store at the coded price? A. Do you 


mean at the coded wholesale price? 

Q. Yes. A. No. 

Q. You always sell above the coded price? A. Yes, Ido. 

Q. Is the coded price your cost? A. Yes, it is. 

MR, NOBLE: I have no further questions. 

RECROSS EXAMINATION 
BY MR. MIDDLETON: 

Q. Do you sell — do you ever sell at the ticketed price? A. No. 
When we order all like this — or, for instance, Hudson Stock, Inc. we very 
seldom get the full price. We don't stock them, They are ordered out of 
a similar deal like here and we usually do not get full price, but I always 
figure if you can make a few — get something for your work, that is the 
way it goes. 
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Bracelet Design 
Lydia: Highly styled brace- 
let type watch, Sculptured 
case of 10K rolled gold 
plate, non-corrosive back. 
Marching gold-filled com- 
bination expansion brace- 
let. 17 jewel movement. 
Unbreakable mainspring, 
Incabloc protected. 
337W2485 (Yellew) $71.50 
338W2485 (White). $71.50 


NOW ONLY. 
Rs2acast 


RETA! 
30-008 
NOW, ONLY, 
$$27.95% 


Petite Dress Watch 
Corenet: 21 Jewels. Mod- 
ern chic styling. 10K 
rolled gold plate case, 
non-corrosive back. 
Marching gold-filled 
expansion bracelet. Dor- 
figure dial, hi-domed 
crystal. Unbreakable 
mainspring, Incabloc. 
339W2795 (Yellew) $90.00 


@ Unbreckable Mainsprings @ Fully Guaranteed! 


14K Gold Case 
Geudy: 25 Jewels. Solid 
14K gold case designed 
with authentic modern 
styling. Matching gold- 
filled expansion bracelet. 
Smart stick figure dial, 
hi-domed crystal. 
Unbreakable mainspring, 
Incabloc protected. ; 
341W3165 (Yellow) $100. 
342W3165 (White) $100.00 


NOW ONLY 
%$54.003. 


~ Waterproof* 

Rototron 53 Jewel self-wind- 
ing waterproof® watch, 
most efficient watch ever 
made! 10K yellow rolled 
"gold plate case with stain- 
* less steel back. Matching 
gold filled expansion band 
with leather inserts. Sweep 
second hand, luminous dial. 
Unbreakable mainspring. 

7 With Incabloc. 
F243 W5400. . . Retail $165.00 

b 


Waterproof*. a 
Ship'n Shore: Rototron 5 
Jewel self-winding wate, 
proof® all-purpose watc 
Case has chrome top an 
stainless back. Matchin 
stainless steel expansio 
band with leather insets 
Sweep second hand, lum 
nous dial can be read in th 
dark. Unbreakable maio} 
spring and Incabloc. 
344W4925... Retasi$150. 


} Retall Prices Include Federal Excise Tex; Dealer's Prices de not. 
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RETAILS 
1,10. 
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Wafer-thin Dress Watch 
Geramend: Strikingly handsome 
dress watch for men. Ulera-thin 
styling. Yellow rolled gold plate 
case has non-corrosive back. 
Matching gold-filled expansion 
band. Modern stick figure dial. 
17 Jewels. Unbreakable main- 
spring, Incabloc protection. 


© Water-Resist,* Luminous 
Future: Wafer-thin styling. Chrome 
Plated case, non-corrosive back 
with matching Stainless expansion 
band. Sweep second hand, un- 
breakable mainspring, Incabloc. 


Self-winding Waterproof* 
Remeny: Distinctive black dial 
contrasts with 10K yellow rolled 
gold plate case. Stainless back. 
Matching gold-filled combination 
expansion bracelet. 25 Jewel auto- 
matic movement with unbreakable 


mainspring and Incabloc shock. . 


protection. Sweep second hand. 
Retail $115.00 


© Self-winding Waterproof’ 
Corsair: Most handsome thi 
styled waterproof® watch ev 
made! Yellow 10K rolled gol 
plate case with non-corrosive ba 
Marching combination expansio 
bracelet with lizard skia in 
17 Jewels. Unbreakable main 
spring, Incabloc protected. 
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© Self-winding Waterproof* 

@ Luminous hands and dial 
Brigadier: Superb masterpiece of stately 
Styling. 30 jewel self-winding movement in 
a waterproot* case of yellow rolled gold 
plate with non-corrosive back. Matching 
Rgold-filled combination expansion band 
with leather trim, Red sweep second hand. 
Unbreakable mainspring, Incabloc. 
2539HK4775............. Retail $175.00 


14K Gold Case 
First Ledy: Case of 
14K yellow goid. 
matching gold-tilled 
expansion bracelet. 
Unbreakable main- 

spring, Incabloc. 
2540HK2885S........ 
.. .. Retail $115.00 
With 14K white gold. 
2541HK2885........ 
. Retail $115.00 


Self-winding Waterproof* 
Commodore: A keepsake watch with prac- 
tical features! Smart modern stylin, 
Gleaming chrome top waterproof ca 
has stainiess steel back. Matching s! 
jess combination expansion dbracelst, 
leather trim. Luminous stick figure dial 
can be read in the dark; red sweep second 
hand. Accurate 25 i self-winding 
movement has unbreakable mainspring, 
Incabloc shock-protection, 


2545HK3170 703 an 


-Retail $125.00 


Self-winding Water-Resist* 


Ivy Leegue: Elegantly simple 
design. Chrome top case with 
non-corrosive back. Matching 
stainless combination expan- 
sion band, leather trim. Tex- 
tured luminous dial can be 
read in dark; red sweep 
second hand. 17 jewel self- 
winding movement with 
unbreakable mainspring and 
Incabloc shock-protection. 

2542HK2560.. Retail $105.00 


2 Genuine Diamonds 
Mignon: Exquisitely engraved 
case set with 2 flashing dia- 
monds. White rolled gold plate 
with non-corrosive back, 

pan- 
sion prac 3. Un- 
breakable Inca- 
bloc shock protected. 
2546HK2780.. Retail $110.00 
As above. Yellow RGP case. 
2547HK2780_. Retail $110.00 


Water-Resistant* 
Noutileire: A  sportsman’s 
watch that can be worn for any 
dress occasion. Case has 
chrome stee! top. stainiess 
back. Matching stainiess steel 
combination expansion brace- 
tet with leather inset. Red 
sweep second hand, luminous 
dial. 21 jewel movement, un- 
breakable mainspring and 
Incabloc shock-protection. 
2543HK1735.... Retail $85.00 


Self-winding Waterproof* 
Seafarer: A watch he'll wear 
for work, dress or sports. Has 
masculine style yellow gold 
color case, Non-corrosive 
back. Combination gold-filled 
expansion band to match. 
Luminous dial can be read in 
dark: red sweep second hand. 
17 jewel self-winding move- 
ment with unbreakabie main- 
spring. Incabloc protected. 
2544HK3150...Reteil $125.00 
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Stunning Dress Watch 
Lombardine: Classic design in 
yellow rolled gold plate case 
with non-corrosive back. 
Gold-filled expansion bracelet 
to match. All arabic numeral 
dial. 17 jewel movement. 
Unbreakable mainspring and 
Incabloc shock-protection. 
2548HK1920.... Retail $75.00 
As above, White RGP case. 
2549HK1920... . Retell $75.00 
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Water-Resistant* 
Mary Ann: styled tor career 
women! Yellow gold color case 
with non-corrosive back. Com- 
bination expansion bracelet to 
match. Luminous dial, sweep 
second hand. 17 Jewels. 
Unbreakable mainspring, 
Incabloc shock protected. 
2550HK2180... Retail $87.50 
As above. Chrome steel case. 
2551HK196S....Reteil $80.00 


Every wetch gift bexed. 
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Bracelet Design 
Lydia: Highly styled brace- 
let type watch. Sculptured 
case of 10K rolled gold 
plate, non-corrosive back. 
Matching gold-filled com- 
bination expansion brace- 
let. 17 jewel movement. 
Unbreakable mainspring, 
Incabloc protected. 
337W2485 (Yellew) $71.50 
338W2485 (White). $71.50 


——— 
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he 


RETA 
90:00 


NOw, ONLY, 


4&$27.955 


Petite Dress Watch 
Corenet: 21 Jewels. Mod- 
ern chic styling. 10K 
rolled gold plate case, 
non-corrosive back. 
Matching gold-filled 
expansion bracelet. Dot- 
figure dial, hi-domed 
erystal, Unbreakable 
mainspring, Incabloc. 
339W2795 (Yellew) $90.00 
340W2795 (White). $90.00 


NOW, ONLY, 


$19.40 


on NEW MODELS 


ALT HAM 


SHOCK PROTECTED BY INCABLOC 


@ With RESEVOIL Reserve Jewels @ Gift Boxed 
@ Unbreakable Mainsprings @ Fully Guaranteed! 


| AED | 


Be 
is i NOW ONLY. 
$531.65 = 


14K Gold Case 
Geudy: 25 Jewels. Solid 
14K gold case designed 
with authentic modern 
styling. Matching gold- 
filled expansion bracelet. 
Smart stick figure dial, 
hi-domed crystal. 
Unbreakable mainspring, 
Incabloc protected. 2 
341W3165 (Yellow) $100. 
342W3165 (White) $100.00 


53 JEWEL 


SELF-WINDING 


NOW ONLY 
$54.00: 


* Waterproof* 

Rototron 53 Jewel self-wind- 
ing waterproof® watch, 
most efficient watch ever 
made! 10K. yellow rolled 
" gold plate case with stain- 
* less steel back. Matching 
gold filled expansion band 
with leather inserts. Sweep 
second hand, luminous dial. 
Unbreakable mainspring. 

7 With Incabloc. 
fF -343W5400. . . Retail $165.00 


e 


NOW, ONL 
$49.25 
Waterproof*. a 
Ship'n Shore; Rototron 5 
Jewel self-winding wate, 
proof® all-purpose warch 
Case has chrome top an 
stainless back. Matchin 
stainless steel expansio| 
band with leather insets 
Sweep second hand, lum 
nous dial can be read in thi 
dark. Unbreakable maiol 
spring and Incabloc. 
344W492S... Retai$t50. 


? Retall Prices Include Federal Excise Tex; Dealer's Prices de not. 


L 


tenant 


GUARANTEED WATERPROOF ot long os cose, crown ond crystel ere int 


ae RETA NL 
BS 1,10. 


es3 ONLY 


$30.30 
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Wefer-thin Dress Watch 
Geremend: Strikingly handsome 
dress watch for men. Ultra-thin 
styling. Yellow colled gold plate 
case has non-corrosive back. 
Matching gold-filled expansion 
band. Modern stick figure dial. 
17 Jewels. Unbreakable main- 
spring, Incabloc procection. 

1940 Retail $69.50 


© Water-Resist,* Luminous 
Future: Wafer-thin styling. Chrome 
Plated case, non-corrosive back 
with matching Stainless expansion 
band. Sweep second hand, un- 
breakable mainspring, Incabloc. 


Self-winding Waterproof* 
Remeny: Distinctive black dial 
contrasts with 10K yellow rolled 
gold plate case. Stainless back. 
Matching gold-filled combination 
expansion bracelet. 25 Jewel auto- 
matic movement with unbreakable 


mainspring aod Incabloc shock- - 


protection. Sweep second hand. 
Retails at $3.00 


CX Des 


@ Self-winding Waterproof 
Cersei: Most handsome thi 
styled waterproof® watch eve 
made! Yellow 10K rolled gol 
plate case with non-corrosive ba: 
Matching combination expansio! 
bracelet with lizard skio in: 
17 Jewels. Unbreakable main 
spring, Incabloc protected. 


a ee $1102 


e Self-winding Waterproof* 

@ Luminous hands and dial 
Brigadier: Superb masterpiece of stately 
styling. 30 jewel self-winding movement in 
a waterproof* case of yellow rolled gold 
plate with non-corrosive back. Matching 
gold-filled combination expansion band 
with leather trim, Red sweep second hand. 
Unbreakable mainspring, Incabloc. 
2539HK 4775. . Retail $175.00 


14K Gold Case 
First Lody: Case of 
14K yellow goid. 
matching gold-tilled 
expansion bracelet. 
Unbreakable main- 


”.. Retail $135.00 
With 14K white gold. 
2541HK2885....... 

. Retail $115.00 


Self-winding Waterproof* 
Commedore: A keepsake watch with prac- 
tical features! Smart modern styling. 
Gleaming chrome top waterproof case 
has stainiess steel back. Matching stain- 
less combina expansion bracelst, 
leather trim. Luminous stick figure dial 
can be read in the dark: red sweep 
hand. Accurate 25 jewel self-winding 
movement has unbreakable mainspring, 
Incabloc shock-protection. 
2545HK3170 103 Retell $125.00 
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Self-winding Water-Resist* 


Ivy Leegue: Elegantly simple 
design. Chrome top case with 
non-corrosive back. Matching 
stainiess combination expan- 
sion band, leather trim, Tex- 
tured luminous dial can be 
read in dark: red sweep 
second hand. 17 jewel self- 
winding movement with 
unbreakable mainspring and 
Incabloc shock-protection. 

2542HK2560.. Retail $105.00 
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Water-Resistant* 
Noutiloire: A  sportsman’'s 
watch that can be worn for any 
dress occasion. Case has 
chrome stee! top, stainiess 
back. Matching stainiess steel 
combination expansion brace- 
let with leather inset. Red 
sweep second hand, luminous 
dial. 21 jewel movement, un- 
breakable mainspring and 
Incabloc shock-protection. 
2543HK1735... Retail $85.00 
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Self-winding Waterproof* 
Seaforer: A watch he'll wear 
for work, dress or sports, Has 
masculine style yellow gold 
color case. non-corrosive 
back. Combination gold-filled 
expansion band to match. 
Luminous dial can be read in 
dark: red sweep second hand. 
17 jewel self-winding mo 
ment with unbreakabie m: 
spring. Incabloc protected. 
2544HK3150.. Retell $125.00 


aay » - PS NoWLOntY, 


$21.80 


2 Genuine Diamonds 
Mignon: Exquisitely engraved 
case set with 2 flashing dia- 
monds, White rolied gold plate 
with non-corrosive back, 
matching gold-filled expan- 

21 Jewels. Un- 
ainspring, inca- 
bloc shock protected. 
2546HK2780.. Retail $110.00 
As above. Yellow RGP case. 
2547HK2780.. Retell $110.00 


Stunning Dress Watch 
Lombardine: Classic design in 
yellow rolled gold plate case 
with non-corrosive back. 
Gold-filled expansion bracelet 
to match. All arabic numeral 
dial, 17 jewel movement. 
Unbreakable mainspring and 
Incabloc shock-protection. 
2548HK1920.... Retail $75.00 
As above. White RGP case. 
2549HK1920... . Retail $75.00 


nRRADB: COMMISSION... 1 not 
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Water-Resistant* 
Mary Ann: styled for c 
women! Yellow gold color case 
with non-corrosive hack. Com- 
bination expansion & to 
match. Luminous diai, sweep 
second hand. 17 Jewels. 
Unbreakable mainscring, 
Incabloc shock protectud. 
2S5S5OHK2180 .. Retal! $87.50 
As above. Chrome steel case. 
2551HK1965.... Retail $80.00 


Every wetch gift bexed. 
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4385W6825. - Ee N : ds 
‘As above. Chrome top case, stainless back. 
“4386WSE9S «as es eH Retail $135.00 


Transportation and 
-Rallroad Style Watch 


For drivers, railroad men, 
machanics, sportsman, 
+ others. Easy to read dial. 
10K yellow rolled gold 
plate case with gold- 
filled chain. Accurate 
17 Jewel movement has 
unbreakable main. 
spring, Incabloc. 
434693225. Ret. $75.00 


a : os 
Koch eh (© Whiting: Ultra-thin weterpreef**. Yellow rolled gold plate case. Gold-filled combination 
oltt boxed. expansion bracelet. 17 Jewels. Incabloc protected, unbreakable meinepring. an 
o 4370W3120 ji . Retail 50 
Includes: RESEVOIL oil reserve jewels. = 4372725 As above, with chrome top, stainless back case Retail $59.50 
Gery: 23° Jewe! water resistont® *. Crome top. stainless steel back case. matching 
combination expansion band, Unbreakable mainspring. Incabloc protection. 
4372W2940 ¢ Fes . avian Retsil $75.00 
As above, yellow gold colored case, matching gold filled expansion bracelet. 
4373W3170 * eee 5 Retail $85.00 
Davenport: 21° Jewels. 10K yellow rolled gold plate case, non-corrosive back. Match. 


ing gold-tilled expansion bracelet. Unbreakable mainspring, Incabloc shock protection. 
ae aoe Retail $73.00 


ATURE VALUE 


—— 4374W3045 ‘ 
4375W3045 As above, with white dial. . . 5 . Retail $75.00 


Rockford: Selfewinding weterpreet”~ watch with chrome top, stainless steel back case. 
tainless combination bracelet. 17 Jewels. Unbreakable mainspring. Incabloc. 
Springfield: 25° Jewels, Solid 14K Columet: A presentation styled 4380W3820 ; Retail $85.00 
yellow gold case with matching Gress watch to be cherished thru’ 4381W4085 As above. Yellow gold color case, gold-filled bracelet...... Retail $95.00 
gold.filled expansion bracelet. Su- the years. 10K yellow rolled gold B) Griffin: 25 Jewel selfewinding waterproof * watch. 10K yellow gold.filled case, non-cor- 
perb executive styling with ultra- plate case, non-corrosive back, rosive back. Gold-filled combination expansion band. Unbreakable mainspring. Incabloc. 
modern dial. Shock protected with matching gold-tilled combination 4382W4825 ; Retail $120.00 
Incabloc, has unbreakable main. expansion bracelet. 17 Jewels with As above. Chrome top. non-corros: K . Stainless steel expansion . 
spring for trouble-free service, unbreakable mainspring. tncabloc. Petree Pn ian Sete Retoil $92.50 
4376WS480 .... Retail $135. 4377w2815 . . Retail $65.00 BE STR e 
[F) Munster: 30 Jewel self-winding waterpreet®* watch. 10K yellow rolled 

Retell Prices inclode Federe! Excise Ten, Stainless back. Gold-filled combination expansion band. Non-break ecenne Innes 
e GUARANTEED WATERPROOF o0 long a0 cote, crown end crystal remein intect. ; Enap gaa vows. Retail $135.00 
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| WALTHAM 


Shock-Protected by INCABLOG 


A) Colfex: 10K yellow rolled gold plate case and non-corrisive back, matching gold- 


Tiled expansion bracelet. 17 Jewels. Incabloc. Unbreakable mainspri 


4343W2685 
4344W2685 As above, with 10K white rolled gold plate case. 


MF otail $63.00 
Retail $65.00 


Comille: 21° Jewels, 10K white rolled gold plate case, stainless steel back. Goid- 


illed expansion bracelet. Unbreakable mainspring. Incabloc. 
434602875 ayer F 
4245W2875 As above. Yellow rolled gold plate case. . 


+ Retail $72.50 
. Retail $72.50 


Combrie: 21° Jewels. 10K yellow rolled gold plate case, stainiess back. Matching 
incabloc. 


gold.filled expansion bracelet. Unbreakable mainspring. | 
4347W296S 4 
4348W2965 As above, with 10K white rolled gold plate case. 


Retail $79.50 
Retail $79.50 


For Women at Work 


(F] Genee: 25° Jewels. Sculptured base 1s selid 14K white geld. Gold-tilled 


expansion bracelet. Unbreakable mainspring. incabloc. 
4354W4495, 


Retail $138.00 


As above, with case of solid 14K yellow gold Matching expansion bracelet. 
4353W4495 Retail $135.00 


@ Venetia: 25° Jewels. Twe blazing diemends set in case of 10K white rolled 
gold plate. Non-corrosive beck. Matching expansion bracelet. The accurate 


movement has unbreakable mainspring, Incabloc shock protection. 
4356WI58S , Retail $100.00, 


As above, 2 diamonds. Yellow rolled gold plate case. 


425SW3sss Retail $100.00 


[H Flerence: NURSES’ WATCH. Case is 10K yellow rolled gold plate with 
corrosive back, matching gold-filled expansion bracelet. Legibie dial has red 
Sweep second hand. Unbreakable mainspring. With Incabloc. 
4261W2015 . i Retail $71.50 
As above, with white rolled ot a case, sold filed expansion band. 
4362W3015 . e . Retail $71.50 


**OUARANTESD WATERPROOF oo long os cute, crown end erystel remain inted. 
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Arcedie: 25° Jewels, Solid 14K yellow geld dress watch with 
authentic modern styling. Matching gold-filled expansion brace. 
let. Legidle stick-figure dial. Unbreakable mainspring. Shock-pro- 
tected with famous Incabloc. 

43493750 Retail $85.00 
§ Ardelle: As above. With 14K’white ss case, 


750 Retail $83.00 


{D Lemire: Ledy's sperts watch. Waterresist®* case nas chrome 
top, stainless steel back. Matching combination expansion brace 
let with simulated leather insets. 17 Jewels. Movement has 
unbreakable mainspning. Incabloc protection. 

4359W2625 Retail $62.50 
As above. yellow gold colored case. Gold-filled expansion band. 
42340W2890 Retail $69.50 
©] Predenie: Lady's tolt-winding sports wetch. W: °° case 
15 all 10K yellow gold filled case, Black suede strap. 17 Jewel 
movement. undreakable mainspning, incabioc. 
4309W4750..... Retail $120.00 
As above, with white dist 


4304W4750 Reta $120.00 


' Watches iihvetrated ere % ectwel size. 
| Retell Prices include Pedere! Excise Tax. 


Crenden: Lady's highly styled bracelet 
| type watch. Sculptured case 1s of 10K 
‘ yellow rolled gold plate. Matching gold 

filled bracelet expands to fit the wrist. 

Dependabdle 17 Jewel movement has 

unbreakable mainspring, shock.pro- 

tected with Incabloc. 
4245W2910.. Retail $65.00 
As above. White rolled gold plate case. 
4266W2910 Retail $65.00 
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INCABLOC Shock Protected 


More Accurate More Efficient 


Functional JEWELS 


Waterproof* | 
Self-Winding 


ADE COMMIS: 


Presentation Rotetron 65: 
ew, different. Finest self- 
winding movement made. 
Built-in shock-absorbers give 
utmost precision, greatest 
durability. Waterproof* pols: 
filled case with stainless back. 
Has matching expansion 
bracelet. Luminous dial, 
sweep second hand, unbreak- 
able mainspring. Shock-pro- 
fected movement. 
4400W5995... Retail $175.00 


© Ship'N Shore Rotetron 65: 
as above. All steel case, band. 
4401W5310 R i 


R 9,00 


DANIEL D. ZMUD 


ATTORNEY FEOERAL TR 


x 
do 
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jean LaFitce: 2 1s: hin i cn ware, 7 
hen watch oe bere fan Yel ; iy © Corvette “A™: Dresry and practi- 
low rolled gold plate case, aon- x $ Cal! Super-slim waterproof® chrome 
corrosive back. Id-flled ex. “ : case, stainless steel back. Stecl com- 
pansion band with leather insets. H par = bination expansion bracelet, black 
Unbreakable mainspring, 8! © a A - leather trim. Red sweep second hand. 
fected Waltham movement. “i : ; 17 jewel mio tee es cae 

nv > 2 main-spring, shock-protected, 
sean zeee Reetasl 979-30 4403W2498...........Retail $65.00 


© Corvette “B": As above. Yellow 
color case, gold-filled bracelet. 
4404W2885 Rerail $75.00 


Moultrie: Dignified presentation watch. © Adams: Easy to read dress 
10K yellow rolled gold plate case watch, White polled gol late g 


Amy: 21 Jewels. Carved case (3) Marigold: 25 Jewels; 14K yel 
ack. Marching ease, steel back. Gol 


white rolled gold plate. Steel lew gold case so dainty it will 
with non-corrosive filled ex- back, Matching gold-filled ex- fr through a ring. Matching 
old-filled expansion bracelet. 17 pansion bracelet. 17 Jewels. pansion bracelet. Unbreakable Id-filled expansion bracelet. 
vels Unbreakable mainspring, shock- Non-break mainspring. Incabloc. mainspring. Incebloc protected. Ens to read dial. Very elegant 
votected with Incabloc. 4406W2395 Retail $65.00 4408W2675 Retail $72.50 styling. Movement shock pro- 
Yel- Katherine: As above. Yellow tected with Incablec, hes un- 
let. GP Id-Gilled bracelet. breekeble mainspring. 

; 4409267. Retail $72.50 4410W418S Retail $115.00 

reer enor ge aaa aa coer “GUARANTEED WATERPROOF os long es case. crown end crystel remein intact. 


Commission Exhibit No. 


unconditional Lifetime Guarantee 
on movement parts against breakage 
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Watches of prize-winning quality... finer cases end bracelets... mere accerate, 
dependable movements... perfermence you can be proud of ... styled with e 
handsome, modern flair. Waltham Premier, o famous name, part of the Americen 


scone slace 18501 
Ultra-Thin 


@ Viscount: Woaterproof® thin-es-e-coin watch, hand- 
some in its neat, masculine styling. All stainless steel 
case and matching steel expansion bracelet. Red 
Sweep second hand. Luminous hands and hour cots. 
Has tine 17 jewel movement shock-protected with 
Incabloc and with unbreakable mainspring. 


4442P3060 Retail $95.00 


2S vewas 


(Uitra-Thin} moO) i; 


&) Continental: 25 Jewels. Oebonarr, dashing, thin-as-a-coin and 
a wonderful time-keeper. 10K yellow gold-filled case and back. 
Genuine black alligator band. Black dial, gilt stick figures. 
Sho~k-protected with Incabloc. Unbreakable mainspring. 

4444P4010 Retail $125.00 


Imperial: 25 Jewels. Solid 14K yellow gold case. Thin-as-a- 
Coin styling in an attractive new design. Genuine brown alligator 


™™ AE 


ems = 


! 

| 

i 
band completes the effect of luxurious simplicity. Movement is \ 
shock protected with Incabloc. Unbreakable mainspring. 


4445P5725 Retail $175.00 
El Honover: Self-winding woterproof® watch in a modern suave 
design. Case is yellow gold color with stainless steel back. 
Matching gold-filled combination expansion bracelet with gen- 
uine alligator trim. Champagne color dial, luminous hands and 
hour dots. Red sweep second hand. 17 jewel movement shock- 
protected by Incabloc, has unbreakable mainspring. 


4446P4090 Retail $125.00 


FF Sea Clipper Self-winding woterproof*® watch suitable for 
military or naval use! All-stainicss steel case and expansion 
bracelet. Luminous handsand hour dots can be read inthe dark, 
Red sweep second hand. Modern skip-figure dial. 17 jewel move- 
ment is shock protected with Incabloc. Unbreakable mainspring. 


444774620 . Retail $135.00 


Poce-Setter: 25 Jewels. Waterproof* dress watch reaches a 
new heightin modern styling. Streamlined wrap-around crystal, 
textured black dial. Hour marks on dial and bezel. Yellow gold- 
tilled case, stainiess steel back. Matching combination expan- 
sion bracelet with leather trim, Incabloc. Non-break mainspring. 


PY AVAILABLE 


ginal bound volume 


Retail Prices Include Federal Excise Tox; deoler’s prices de not. 


[BB Diplomat: 21 jewels. Truly an elegant watch for 
the man of sophistication. Thin-as-a-coin case is all 
10K yellow gold-filled and has a matching expansion 
bracelet. Smart champagne colored dial has modern 
contrasting hour markers. Movement shock-pro- 
tected by Incabloc, has unbreakable mainspring. 


444374065 Retoil $125.00 


> 
3] WATERPROOF 
-JA_SELF-WINDING 
25 sewae 


warTanen0o 


SELF-WINOING 


WATT 


65 Jewel self-winding © 


=i} Rototron Vil: 65 Jewel self-winding water- 
proof* watch. New type of automatic move- 
ment i$ more efficient, more accurate than 
any other kind! Has built-in shock absorbers, 
transforms every motion of wrist into time- 
keeping energy. All stainless steel case and 
matching combination expansion bracelet 
with leather trim. Sweep second hand. Inca- 
bloc protected. Has unbreakable mainspring. 
4449P5830 : Retail $175.00 
Rototron V: 65 Jewel self-winding weter- 
proof*dress watch. Solid 14K yellow gold case. 
Gold-filled combination expansion bracelet. 
4450P9260 Retoil $275.00 
As above. Waterproof® 10K yellow gold filled 
case, combination expansion bracelet. 
4451P6320,.. Retoll $195.00 
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Gigi: 21 Jewels. A 
dress watch enchant- 
ingly modelled. 10K 
white rotied gold 
plate case, stainiess 
back. Matching gold- 
filled expansion 
bracelet. Incabloc, 
non-break main- 


spring. 
4452P2890 
Retail $87.50 


B Concerto: 21 
Jewels. 10K yellow 
rolled gold plate 
case, stainless steel - 
back, Matching goild- only 
filled expansion a: 
bracelet. In cabloc, 

non-break main- 

spring. 

4453P2890..... 
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Retoil $87.50 


Hh Balmoral: 25 Jewels. 2 genuine radiont 
diomonds in a sculptured case of white 
rolled goid platz. Stainless steel back. 
Gold-filled expansion bracelet, Incabloc 
shock-protected. Unbreakable mainspring. 


4461P3780 -Retail $115.00 


@ Windsor: 25 Jewels. 4 blazing diamonds 
in a very elegent case of solid 14K white 
gold. Matching gold-filled expansion 
bracelet. Modern skip-figure dial. Incabloc 
protected. Unbreakable mainspring. 


445275585 Retail $165.00 


Kl Buckinghom: 25 Jewels. 8 fiery diamonds 
in a richly carved case of solid 14K white 
gold. Black silk cord bracelet has a gold- 
filled safety chain attached. Incabloc pro- 
tected. Unbreakable mainspring. 


446376925 . Retail $210.00 


(D Crown: 25 Jewels. 22 blazing diamonds 
1M @ luxurious case of solid 14K white gold. 
The peak of gracious beauty. Black silk 
cord bracelet with gold-filled satety chain. 
lncabloc. Unbreakable mainspring. 


4464P10850............Retoil $325.00 


Serenade: 25 Jewels. Drama 
in @ Oress watch. Yellow gold- 
filled case and matching expan- 
sion bracelet. Incabloc pro- 
tected. Non-break mainspring. 


4454P3360 Retail $100.00 


Sonota: 25 Jewels. Solid 14K 
yellow gold case imaginatively 
sculptured. Gold-filled expan- 
sion bracelet. Incabloc pro- 
tected. Non-break mainspring. 


4455P4030 Retail $125.00 


[EE] Etude: 25 Jewels. Bewitching 
case of solid 14K white gold. 
Matching gold-filled expansion 
bracelet. Skip figure dial. Inca- 
bloc. Non-break mainspring. 


4456P4030 Retail $125.00 


25 Jewel Diamond Watches 
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EE] Jubilee: 25 Jewels. 14K white 
gold case petite enough to pass 
thru a lady's ring. Gold-filled 
expansion bracelet. Incabloc, 
unbreakable mainspring. 


4457P4535 Retoil $335.00 


[@ Jubilee Y: 25 Jewels. Solid 
14k yellow gold case, petite but 
sturdy. Gold-filled expansion 
bracelet. Incabloc shock-pro- 
tected. Non-break mainspring. 


4458P4380 Retoil $130.00 


[Wf Giselle: Self-winding woterproof* | 
watch for ladies. Ideal for nurses, 
career women, sportswomen, 
homemakers, Chrome top case has 
steel back, matching stainless steel 
expansion bracelet. Luminous 
hands and hour dots, red sweep 
second hand. Dependable 17 jewel 
movement is shock protected with 
tncabloc, has unbreakable main- 
spring, many other quality features. 


4459P4275 Retail $130.00 


Jeannine: Same as above. Caso 
is color of yellow gold, has steel back 
and gold-filled expansion bracelet. 


4460P4600........ Retail $140.00 


We 
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"“Gueranteed waterproof as long as case, crown ond crystal ore intoct. 
Retell Prices Include Federo! Excise Tox; decler’s prices do not. 
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Fully Guaranteed 
Shock-Protected by INCABLOC* 


American Premier Series 


[B) Bunker Hill... 21 Jewels... Waterproof* watch as 
dependable as the Minute Men! Dust-protected yellow 
rolled gold plate case, matching expansion band. Easy-to- 
read dial. Shock-protected with famous Incabloc. 


1OIW379S... Rerail $85.00 


(Bl Betsy Rous... 21 Jewels... Charmingly styled with a 
delightful end-piece motif. Dust-protected case is of yellow 
rolled gold plate. Matching expansion bracelet. High 
domed crystal, legible dial. Shock-protected. 

100W3395... ar oes Retail $75.00 
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Berbers Fritchie... Stunning watch of solid [FE] Cumberland .. . Elegant in a most masculine 
14K yellow gold. Matching expansion brace- = manner. 17. Jewel shock-protected movement 
let. 17 Jewels. Shock-protected. in a handsome dust-protected case of yellow 

3 rolled gold place. Matching expansion band. 
Easy-to-read dial, domed crystal. 


1O6W234S....... ...-Retail $52.50 


. Retail $71.50 


5 Jeon LeFitte ... Handsome black dial, ex- ‘ eo F i 
[BD Mertha Washington... Gracious as our first pansion band set with leather squares.’ 17 5 Dae eaH 
First Lady! Skillfully carved dust-protected Jewels. Shock-resistant. Rolled gold plate. cian aca = 
case of yellow rolled gold plate with matching 
expansion bracelet. Domed crystal. 17 Jewel : 3 cs 
shock-protected movement. As above, with white dial. I RICARLOG. praveshi “bres 


102W2495..0 00.00... .e.. sees Retail $55.00 ..... Retail $62.50 F age of the balonce stuf of the 


EE) Priscilla Alden... Dainty ascan be! Cushion Princeton... Genuine “Ivy League” styling for 
shaped case of yellow rolled gold plate with the most discriminating man! 17 Jewel shock- 
matching expansion bracelet. Noa-corrosive ‘resistant movement. Dust-protected case 
back, very legible modern dial. 17 Jewel yellow rolled gold plate. Non-corrosive back. 
shock-protected movement. Marching expansion band. 
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Gigi: 21 Jewels. A 
dress watch enchant- 
ingly modelled. 10K 
white rotted gold 
plate case, stainless 
back. Matching gold- 


ME 


bracelet. incabioc, 
non-break main- 


spring. 
4452P2890.. 
Retail $87.50 


BB concerto: 23 
Jewels, 10K yellow 
rolled gold plate 
case, stainless steol 
back. Matching gold- 
tilled expansion: 
bracelet. In cabloc, 
non-break mai 
spring. 
4453P2890..... 
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Retail $87.50 


A) Botmoral: 25 Jewels. 2 genuine radiont 
diamonds in a sculptured case of white 
rolled gold plats. Stainless steel back, 
Gold-filled expansion bracelet. Incabloc 
shock-protected. Unbreakable mainspring. 


446 1P3780 Retail $115.00 


@ Windsor: 25 Jewels. 4 blazing diamonds 
in a very elegant case of solid 14K white 
gold. Matching gold-filled expansion 
bracelet. Modern skip-figure dial, Incabloc 
protected. Unbreakable mainspring. 


4462P558S Retail $165.00 


I) Buckingham: 25 Jewels. 8 fiery diamonds 
in a richly carved case of solid 14K white 
gold. Black silk cord bracelet has a gold- 
filled safety chain attached. Incabloc pro- 
tected. Unbreakable mainspring. 


446376925 . Retail $210.00 


(D Crown: 25 Jewels. 22 blazing diamonds 
ina luxurious case of solid 14K white gold. 
The peak of gracious beauty. Black silk 
cord bracelet with gold-filied safety chain. 
Incabloc. Unbreakable mainspring. 


.. «Retail $325.00 
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Serenade: 25 Jewels. Drama 
in a dress watch. Yellow gold- 
filled case and matching expan- 
sion bracelet. Incabloc pro- 
tected. Non-break mainspring. 


4454P3360 __Retoil $100.00 


DB sonata: 25 Jewels. Solid 14K 
yellow gold case imaginatively 
sculptured. Gold-filled expan- 
sion bracelet. Incabloc pro- 
tected. Non-break mainspring. 


4455P4030 Retail $125.00 


[El Etude: 25 Jewels. Bewitching 
case of solid 14K white gold. 
Matching gold-filled expansion 
bracelet. Skip figure dial. Inca- 
bloc. Non-break mainspring. 


4456P4030 Retail $125.00 
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"Gueranteed waterproof as long as case, crown and crystal ore intact. 
Retail Prices Include Federal Excise Tax; dealer's prices do not. 


ED Jubilee: 25 Jewels. 14K white 
gold case petite enough to pass 
theu a lady's ring. Gold-filled 
expansion bracelet. Incabloc, 
unbreakable mainspring. 


4457P4535 Retail $335.00 


G@ Jubilee Y: 25 Jewels. Solid 
14k yellow gold case, petite but 
sturdy. Gold-filled expansion 
bracelet. Incabloc shock-pro- 
tected. Non-break mainspring. 


4458P4380 Retail $130.00 
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Giselle: Self-winding waterproof” 
watch for ladies. Ideal for nurses, 
career women, sportswomen, 
homemakers. Chrome top case has 
steel back, matching stainless steel! 
expansion bracelet. Luminous 
hands and hour dots, red sweep 
second hand. Dependable 17 jewel 
movement is shock protected with 
Incabloc, has unbreakable main- 
spring, many other quality features. 


4459P4275 Retoil $130.00 


is color of yellow gold, has st 
and gold-filled expansion br: 


4460P4600....... Retail $140.00 


America’s First Watchmaker 
Since 1850 
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Fully Guaranteed 
Shock-Protected by INCABLOC* 
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American Premier Series 


[BB Bunker Hill... 21 Jewels... Waterproof® watch as 
dependable as the Minute Men! Dust-protected yellow 
rolled gold plate case, matching expansion band. Easy-to- 
read dial. Shock-protected with famous Incabloc. 


101W3795... Retail $85.00 
[Al Betsy Ress... 23: Jewels... Charmingly styled with a 


delightful end-piece motif. Dust-prosected case is of yellow 
rolled gold plate. Matching expansion bracelet. High 


‘ 
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EQ Berbare Fritchie... Stunning watch of solid 
14K yellow gold. Matching expansion brace- 
let. 17 Jewels. Shock-procected. 
Retail $71.50 
As above, in 14K white gold. 
. Retail $71.50 


[DB Mertha Washington... Gracious as our first 
First Lady! Skillfully carved dust-protected 
case of yellow rolled gold plate with matching 
expansion bracelet. Domed crystal. 17 Jewel 
shock-protected movement. 


1O2W249S.............. .. Retail $55.00 


EB) Priscilla Alden... Dainty as can be! Cushion 
shaped case of yellow rolled gold plate with 
matching expansion bracelet. Non-corrosive 
back, very legible modern dial. 17 Jewel 
shock-protected movement. 
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domed crystal, legible dial. Shock-protected. 


BD Comberiand ... Elegant in a most masculine 
manner. 17. Jewel shock-protected movement 
in a handsome dust-protected case of yellow 
rolled gold plate. Matching expansion band. 
Easy-to-read dial, domed crystal. 

1O6W234S..................... Retail $52.50 


GQ sean Lofitte .. . Handsome black dial, ex- 
pansion band set with leather squares. 17 
Jewels. Shock-resistanc. Rolled gold plate. 


Princeton . .. Genuine “Ivy League” styling for 
the most discriminating man! 17 Jewel shock- 
resistant movement. Dust-protected case of 
yellow rolled gold plate. Non-corrosive back. 
Matching expansion band. : 
Retail $5930 
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Executive styled 17 Jewel watch, 
color of natural gold. Stainless 
back, gold-filled expansion 
band. Dust-protected casa. 
Movement shock-protected with 
Incabloc. Handsome gift box. 

2380HK1890... Retail $59.50 


21 Jewel watch with ultra-smart 
design. Yellow rolled gold plate 
case, stainless back. Combina- 
tion expansion band, with black 
alligator insets. Movement is 
shock protected with Incabloc. 


2381HK2425. . .Retail $79.50 


25 Jewel movement! Modern 
case is natural gold color. Non- 
corrosive back. Gold-filled com- 
bination expansion band with 
brown alligator leather insets. 
Shock protected with Incabloc. 
2382HK2835. . . Retail $90.00 


LIFETIME 
GUARANTEE 


against any detective or broken part. No charge for material 


of labor as specified in Hallmark's guarantee te. 


Be a oe tg: 


eWmark, 17 Hand 2 


y (SSO 
Gnw. 1 1907. 


¢ 
> Peature value : . 


a oe 
NOW ONLY 
$25.65 
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SONS 

amma AN _“ 21° Jewels 
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(Waterproot=> 


@THISISIT... if you want a watch for rugged 
service . . . the same type recommended for 
military use! WATERPROOF® shock protected, 
dust-protected! Chrome steel case and com- 
bination expansion band, with lizard leather 
insets. 17 Jewels. Radium hands and figures. 
2383HK1595 Retail $57.50 
21 Jewels. Waterproof® with Incabloc shock- 
protected. Radium hands, textured dial. Yellow 
rolled gold plate case, stainless back. Gold- 
filled expansion bracelet. Dust-protected case. 


2384HK2565 Retail $75.00 
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Self-winding waterproof*! 

17 Jewel movement with 

a chrome steel case, 
pecs boc expansion 
band. Textured div ED ER 
2385HK2660.... % 
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Commission Exhibit No. 119 
Date 8/13/62' 


April 18, 1960 


WALTHAM WATCH COMPANY 
231 S. Jefferson Street 
Chicago 6, Illinois 


Attn: Advertising Manager Catalog Dept. 
Dear Sir: Re: HALLMARK GIFT RINGS INSERT 


Specifications for your insert for our catalog are attached and we have 
indicated our stock numbers to be imprinted. However, we are listing 
below a portion we consider repeating. 


Quantity: 90,000 

Trim Size 8 1/2x 11" 
Delivered Size: 8 3/3 x11 1/2" 
Binding Date: July 5, 1960 
Page Numbers: 257-258-259-260 


Ship To: CUNEO PRESS INC. 
2242 So. Grove Street 
Chicago 16, Ill. 


Mark each skid: For Smith Supply Company Catalog 


Note: It is imperative we receive proofs showing our coding in 
position for our final approval. 


It is also imperative that we receive BY RETURN MAIL THE 
INDIVIDUAL WEIGHTS OF ALL ITEMS TO APPEAR ON YOUR INSERT 
SHEET for our catalog. 


Should you require any additional information, please feel free to 
contact us at any time. 


Yours very truly, | 


SMITH SUPPLY COMPANY 
/s/ Donald H. Arneson 
Catalog Production Department 


PY AVAILABLE 


inal bound volume 


[Filed October 19, 1962] 


INITIAL DECISION 
By Herman Tocker, Hearing Examiner 


Harry E. Middleton, Jr., Esq., of Washington, D. C. 
for the Commission 


Ben Paul Noble, Esq., of Washington, D. C. 
for the Respondents 


In a complaint issued May 15, 1961, the Federal Trade Commis- 
sion charged Waltham Watch Company, a Delaware corporation, and its 
officers, Harry Aronson, Ben Cole and Morris Draft, both individually 
and as officers, with engaging in unfair and deceptive acts and practices 
and unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. The acts complained of 
were related to the sale and distribution of watches by the respondents. 
In general, they were charged with deceptive pricing activities, false 
representations as to guarantee and jewel content of watches and decep- 
tive use of the Waltham name. 

In their answer, the respondents denied generally the allegations 
of the complaint. They asserted also that they were defending prior 
Commission proceedings involving identical issues and thus were sub- 
jected to a multiplicity of law suits and harassment. 

Waltham Watch Company actually was a respondent in two other 
cases then pending before the Commission. 

In one, Docket No. 6914, it was joined with others not parties to 
this proceeding. Aronson, Cole and Draft were not respondents there. 
That case was concerned with alleged deceptive practices involving the 
jewel content of watches and the use of the name "Waltham". It was 
decided adversely to the respondents there by the Commission on July 
20, 1962. 

The other case, Docket No. 7997, was brought against Waltham 
and Aronson. Other respondents in that case are not respondents here. 
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Ben Cole and Morris Draft, respondents in this case, were not charged 
there. It was concerned with, among other things, the alleged deceptive 
use of the name "Waltham" in the sale of clocks. It was decided ad- 
versely to the respondents there by the Commission on June 15, 1962. 

Waltham's present officers, the individual respondents here, are 
admittedly responsible for its most recent business practices. Even 
though the use of the name "Waltham" was involved in the other cases 
and jewel content was involved in one of them, this case need not be 
regarded as a repetition of the prior litigation nor as an unwarranted 
harassment. Since the individual respondents constitute new manage- 
ment of Waltham and the effect of the allegations was that they were 
persisting as such in Waltham's prior practices, some of which had 
been litigated in the other cases, it seems proper that Waltham be joined 
as a respondent with them. We are here concerned with their conduct in 
their administration of Waltham's activities. (The fact that Aronson also 
was a party in Docket No. 7997, involving, among other things, the 
Waltham name, does not alter this. That was the case concerned with 
clocks as distinguished from watches.) | 

Moreover, there is more to this proceeding than jewel count and 
use of the Waltham name. As stated above, this proceeding is concerned 
also with alleged deceptive price practices and claimed false guarantees. 
These last were not involved in the prior cases as far as Waltham and 
Aronson were concerned. | 

Together with their submission of proposed findings of fact, con- 
clusions of law and order, respondents have filed a formal "Motion to 
Dismiss Paragraphs 5, 6, 7 and 8 (in part)" of the complaint. While the 
Hearing Examiner has some doubt whether he could consider a motion 
such as this, which attacks the Commission's exercise of its discretion 
to issue the complaint in this proceeding while the two prior proceedings 
were pending, in view of the outcome of those proceedings and the action 
to be taken by the Hearing Examiner in this proceeding, he concluded 


that respondents’ motion need not be decided. To the extent that 
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Waltham Watch Company already is subject to an order of this Commis- 
sion requiring it to cease and desist from practices related to jewel 
count and use of the Waltham name, the Hearing Examiner will not dupli- 
cate such order or orders by any action here. He believes that one 
Commission order directing that a party cease and desist from a par- 
ticular action is sufficient and it is not necessary that an additional 
order issue providing the same remedy. In a sense, this appears to be 
the relief sought by respondents in, and the only purpose, of their formal 
motion. 

The Pretrial Order, the Hearing Examiner's certification to the 
Commission and the Commission's approval of the Hearing Examiner's 
recommendation that he be permitted to hear this proceeding first in 
Chicago, then in Milwaukee, then in Minneapolis, and finally again in 
Chicago, all were predicated on the expectation that the issues herein 
would be litigated bitterly and that hurried trips would be made from 
city to city in order expeditiously to complete the proceeding. However, 
on the day that the Hearing Examiner left Washington to commence the 
hearing, he received the decision and opinion of the Commission dated 
July 20, 1962, in the case bearing Docket No. 6914. These became 
available to all counsel on the morning set for the opening of the hearing. 
That decision clearly and definitely ruled that Waltham Watch Company 
was to cease and desist misrepresenting the jewel content of watches 
and using the name "Waltham" without clearly stating the country of 
origin of its watches or using the Waltham name in a historical sense 
for the purpose of describing its watches. In addition, Commissioner 
Philip Elman in the opinion stated, 

Respondents should be prohibited from using the term 
"American", or any reference to "Waltham", in any 
manner or context suggesting that the watches which 


they sell under the Waltham name are made in the 


United States. To provide effective relief these provi- 


sions are necessary at least until such time as the 
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harmful effects of respondents' deceptive advertising 
have been erased. If and when this has been accom- 
plished, the Commission will entertain any application 
for such modification as may then be appropriate. Cf., 


Federal Trade Commission y. National Lead Co., 352 
U.S. 419. 
Respondents appear to have been very much impressed by the possibility 


that an application for modification at some future time might receive 
favorable consideration and, in their defense of the instant proceeding, 
apparently began to lay the groundwork for a demonstration of good 
faith by cooperating most commendably in the simplification of the 
issues and the elimination of evidence which would have been necessary 
to bring the individuals within the restrictions of the order already 
effective against Waltham. This resulted in more leisurely sessions 
than had been anticipated. 

They have stipulated sufficient to justify the issuance in this pro- 
ceeding of an order against them similar to that entered against Waltham 
in the case bearing Docket No. 6914. It should be observed, however, that 
while their stipulation of facts is sufficient to permit the issuance of such 
an order in this proceeding, they do not agree thereby, as a matter of law, 
that, upon the facts stipulated, the order is right 2/ They assume also 
that, regardless of whether it is right or not, if, in the future, the 


/ ; seats pals 

s On the legal justification for the jewel count ruling, the Commission's 
prior decisions and Allen v. Tornek Company, 276 F.2d 513, 107 App. 
D.C. 267, all cited by Commissioner Elman in Docket No. 6914, are con- 
clusive. As to the use of the Waltham name, apart from what was said 
by Commissioner Elman in his opinion in Docket No. 6914 above, re- 
spondents’ argument that the owner of a trademark has the right to 
cheapen or "water it down" leaves this Examiner unimpressed. It ought 
to be quite clear that, regardless of what trademark a business may own, 
it cannot use that trademark for the purpose of deception. How long 
would any man whose own true name was Howard Johnson be permitted 
to operate a roadside restaurant and call it ''Howard Johnson's" without 
qualification? Would any clothier who happened to have a customer, 
James F. King, get away with advertising during the John F. Kennedy 
administration that JFK buys his clothes there? 
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Waltham order be modified or suspended, they will receive the same 
treatment and have the benefit of such modification or suspension. (In 
this connection it should be noted clearly that whether this is to be done 
is not at all the function or concern of the Hearing Examiner, but the 
sole prerogative of the Commission.) 

This leaves for consideration in this proceeding only the issues 
involving alleged deceptive pricing and alleged false guarantee. The 
deceptive pricing portion of the case is concerned with (a) advertising 
by respondents of published "list"' or alleged "retail selling prices" 
separately from or in catalogue sheets prepared for the use of cata- 
logue companies such as are described at some length by Commission 
Chairman Paul Rand Dixon, in his opinion in Leeds Travelwear, Inc., 
Docket No. 8140, October 3, 1961, slip printing pages 4 to 7 inclusive, 
and, (b) with the tagging, affixing or use of price tickets on or in con- 
nection with the watches in the form or package in which they are 
offered and delivered for sale. The evidence as to the deceptive nature 
of the advertising and use of the list prices, whether the same be in 
general advertising, in catalogue sheets or in the form of preticketing, 
is adequate and sufficient to support remedial action in this proceeding. 
A long dissertation is not necessary here. Numerous witnesses testi- 
fied, and it is clearly to be concluded from their testimony, that Waltham 
watches are customarily sold at prices far below (a) the advertised 
prices, (b) the alleged or stated "retail price” in the catalogue sheets 
prepared by respondents for the use of catalogue houses, and (c) the 
prices on the tickets or labels attached to or packaged together with the 
watches when offered and delivered for sale. Respondents’ officers, the 
individuals involved herein, have too long an experience and background 
in business, particularly the watch business, not to be fully aware of the 
manner in which the business of the catalogue houses is conducted. 
They know, as the witnesses testified here, almost anyone who knows 


about and has the desire so to do (a) can obtain access to a catalogue 


house and (b) can purchase any article offered by the catalogue house at 
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the coded price rather than at the so-called or represented "retail 
price’. The Hearing Examiner believes that, separate and apart from 
this litigation, the individuals involved herein certainly would be em- 
barrassed or outraged if it were suggested that they were so naive that 
they did not have this awareness or did not know how the catalogue 
houses for which they supply the catalogue insert sheets operate. Leeds 
Travelwear, Inc., Docket No. 8140, Rayex Corporation, Docket No. 7346, 
Baltimore Luggage Co. v. Federal Trade Commission, Docket No. 8382, 
C.A. 4, 296 F.2d 608, Cert. Den'd, 369 U.S. 860, Clinton Watch Co. v. 
Federal Trade Commission, 291 F.2d 838, C.A. 7. 

To the extent that respondents urge that the prices advertised by 
them should be regarded only as "suggested retail prices", their posi- 
tion is rejected. Their argument seems to be pitched at this Hearing 
Examiner's reasoning in his Initial Decision in the Regina case, Novem- 
ber 16, 1961, which was not adopted by the Commission.* Nevertheless, 
the facts in this case are not at all similar. In Regina there was no ad- 
vertising or preticketing. In this case there are both. It also is clear 
that the respondents here knew that their "list prices"’ were not the 
usual and customary retail prices. Since, with that knowledge, they 
furnished and disseminated to vendors advertising containing such 
prices, they thereby placed in the hands of their vendors the means 
whereby the public was misled and deceived. This case is aggravated 
far beyond the Regina case as far as the respondents are concerned. 
Their apologia that they cannot control the prices at which their watches 
are sold does not absolve them from the consequences of their own con- 
duct. While there is testimony that the "retail" prices were only "sug- 
gested", the facts are to the contrary. ; 

This leaves only the charge with respect to the alleged false guar- 
antee. The testimony and physical exhibits show that the respondents 
advertised their watches as "Guaranteed", "Fully Guaranteed" and 
"Lifetime Guaranteed". It was advertising such as this that, in many 


cases, induced the purchaser to buy one of respondents' watches. This 


+ 
The Regina Corporation, Docket No. 8323, June 13, 1962. 
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sort of guarantee was featured prominently on all the catalogue sheets. 
Two propositions of law are elementary. If, at the point when a decision 
to buy is made, the decision is brought about by a false of deceptive 
statement, the deceptive practice must be stopped. The word "guaran- 
tee" must be accompanied by clear and conspicuous words of limitation 
if the guarantee is in any way limited, even to the extent of a small fee 
such as a handling charge. Here, in most instances, the vice was 
greater. A potential customer, turning the extent that any proposed 
finding or conclusion is not adopted, either directly or in substance, the 
same has been rejected because of irrelevance, immateriality or lack 
of support in the evidence, as contrary to law, or as unnecessary. 

After careful consideration of the entire record, the following 
are my 

FINDINGS OF FACT 

1. Respondent Waltham Watch Company (hereafter Waltham") 
is a corporation, organized, existing and doing business under and by 
virtue of the laws of the State of Delaware, with its office and principal 
place of business at 231 South Jefferson Street, Chicago, Illinois. 

2. During some of the time involved herein, the individual re- 
spondents, Harry Aronson, Ben Cole and Morris Draft were officers of 
Hallmark, Inc. a corporation which had been organized under the laws 
of the State of Illinois and had its office and principal place of business 
located where Waltham is now located. Hallmark, Inc. was merged into 
Waltham in June 1959. 


3. The individual respondents thereupon became and have con- 


tinued to be officers of the corporate respondent. They formulate, 


direct and control its acts and practices and they formulated, directed 
and controlled the acts and practices of Hallmark, Inc. prior to the mer- 
ger. Their offices and principal place of business are the same as that 
of Waltham. 

4. In the course and conduct of their business, respondents im- 


port watches, watch movements, cases and attachments, assemble and 


113 


sell them. Respondents cause such products, when sold, to be trans- 

ported from the State of Illinois and elsewhere to purchasers located in 

various other States of the United States and in the District of Columbia. 
5. Respondents have maintained a substantial course of trade in 


said products in commerce as "commerce" is defined in the Federal 


Trade Commission Act. 

6. Respondents have engaged in the practice of attaching or 
causing to be attached price tickets to their products. A price ticket is 
a label or tag upon which an amount in dollars and cents or dollars 
alone is printed for exhibition to or view by a prospective customer of 
the article being offered for sale. Such amount is a representation to 
the prospective customer that the article is reasonably worth the 
amount shown and that it is usually sold at that price. | 

7, Respondents also have disseminated or caused to be dissemi- 
nated price lists, catalogue insert sheets, brochures, leaflets, news- 
paper and magazine advertisements and other forms of advertising in 
which certain amounts are shown as the retail prices of their products. 

8. Respondents represent directly or indirectly by such materials 
that the amounts shown are the usual and regular retail prices. 

9. In truth and in fact the prices on the tickets and in the mate- 
rials mentioned are in excess of the prices at which said watches 
usually and customarily are sold at retail and are fictitious retail prices. 

10. Respondents, in their advertising, catalogues, brochures and 
other promotional material, represent that their products are "Guaran- 
teed", "Fully Guaranteed" or "Lifetime Guaranteed". — 

11. In truth and in fact such representations as to guarantee are 
false, misleading and deceptive because, only after having purchased a 
watch, if the purchase be made by mail, or only after having carefully 
read the guarantee certificate which accompanies the watch at the time 
of purchase or after the purchase, if the purchase be made over the 
counter, is the customer informed of the fact that the guarantee is a 
limited guarantee and that a service charge is required to be paid by the 
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customer incident to the performance of the guarantee, as limited. 

12. The respondents purchase 17-Jewel watch movements, made 
in and imported from Switzerland, add a device containing 4 or 8 syn- 
thetic jewels, affix attachments to the watches and case the movements. 
The watches are then represented, advertised, offered for sale, and 
sold by respondents as "21" or "25'' Jewel Watches to retailers, cata- 
logue houses and wholesale distributors. 

13. By means of the statements that the said watches are 21 and 
25 jewel watches, respondents represent that they contain 21 or 25 
jewels, each of which serves a mechanical purpose as a frictional bear- 
ing and that each jewel provides mechanical contact at a point of wear. 
In fact, the additional jewels in the device added by the respondents are 
not functional and the watches are not 21 and 25 jewel watches as 
represented. 

14. The respondents have advertised their watches in newspapers, 
jewelers’ trade magazines, nationally distributed magazines, catalogues, 
catalogue insert sheets and circulars, and on labels and packages. 
Among and typical but not all inclusive of the statements appearing in 
such advertising material have been the following: 

"Waltham Watches—timing the nation since 1850" 

"Waltham Premier, a famous name, part of the American 

scene since 1850". 

15. By means of such statements, respondents have represented 
directly or by implicatim that their watches are manufactured in the 
United States by the same Waltham Watch Company of Waltham, Massa- 
chusetts, which had been an old and well-known company and that they 
were the same interests which had controlled that company during 
times long prior to the acquisition by them of their control of the name 
thereof. Such statements are false, misleading and deceptive. In truth 


and in fact (a) such watches are not manufactured in the United States, 


(b) are not manufactured by what had been the old and well known 
Waltham Watch Company of Waltham, Massachusetts, and (c) respondents 
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acquired only recently control of a company which had been incorporated 
in Delaware in 1957 under the name "Waltham Watch Company" to ac- 
quire assets involved in a "spin off’ from the old Waltham Watch Com- 


pany of Massachusetts. 


16. By the said acts and practices respondents have placed in the 


hands of retailers and others means and instrumentalities whereby such 
retailers may mislead and deceive members of the purchasing public as 
to the regular and usual retail prices, the character of the guarantee, 
the number of frictional bearing jewels and the origin and manufacturer 
of respondents’ watches. 

17, Respondents in the course and conduct of the sale of their 
watches have been and are in substantial competition in commerce with 
other corporations, firms and individuals engaged in the manufacture, 
sale and distribution of watches. 

18. The use by respondents of the aforesaid false, misleading and 
deceptive statements and representations has had and now has the 
capacity and tendency to induce members of the purchasing public into 
the erroneous and mistaken beliefs that they are true and into the pur- 
chase of substantial numbers of their watches in consequence of such 
erroneous and mistaken beliefs. Substantial trade in commerce has 
been unfairly diverted thereby to the respondents from their competi- 


tors and substantial injury has been done to competition in commerce. 


From all of which and upon the whole record I have made the 

following 
CONCLUSIONS 

A. That all the respondents, whether charged in their corporate, 
official or individual capacities, are engaged in the business of import- 
ing, assembling and distributing in commerce, watches from Switzer- 
land and that the individual respondents are responsible for the acts and 
practices of the corporate respondent and for the acts and practices set 
forth above. 
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B. The Federal Trade Commission has jurisdiction of the subject 
matter of this proceeding and of the respondents. 

C. This proceeding is in the interest of the public. 

D. The activities of the respondents, as more particularly set 
forth in the Findings of Fact, constitute unfair and deceptive acts or 
practices in violation of the Federal Trade Commission Act. 

E. The order hereinafter set forth is necessary and reasonable 
to effectuate the purposes and policy of that Act. 


ORDER 
IT IS ORDERED that respondents, Harry Aronson, Ben Cole, and 
Morris Draft, individually and as officers of Waltham Watch Company, 
their agents, representatives and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale 
or distribution of watches in commerce, as "commerce" is defined in 
the Federal Trade Commission Act, do forthwith cease and desist from: 
1. Representing in any manner, directly or indirectly, 
including any use of a number in the name or names 
of their watches, that watches manufactured or sold 
by them contain a designated number of jewels, un- 
less said watches actually contain the stated number 
of jewels, each and every one of which serves a pur- 
pose of protecting against wear from friction by pro- 
viding a mechanical contact with a moving part at a 
point of wear. 
Using the name "Waltham" in advertising or in label- 


ing to designate or describe watches manufactured or 


sold by them, without expressly, clearly, conspicuously, 


and prominently stating in immediate connection there- 
with the country of origin of each component of said 
watches which is not entirely manufactured in the 
United States. 
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Using, in advertising or labeling watches manufac- 
tured or sold by them, the terms ''Waltham Watches — 
timing the nation since 1850", "Waltham Premier, 

a famous name, part of the American scene since 
1850.", or any similar word or expression, to de- 
scribe respondents or such watches. 

Furnishing any means or instrumentality to others 
whereby the public may be misled as to any of the 
matters or things prohibited by the above provisions 
of this order. 


IT IS FURTHER ORDERED that Waltham Watch Company, a cor- 


poration, and its officers and Harry Aronson, Ben Cole and Morris 


Draft individually and as officers of said corporation and their agents, 


representatives and employees, directly or through any corporate or 


other device in connection with the sale and distribution of watches or 


other merchandise in commerce as "commerce" is defined in the 


Federal Trade Commission Act, do forthwith cease and desist from: 


1. 


The act or practice of pre-ticketing merchandise 

at an indicated retail price when the indicated retail 
price is in excess of the generally prevailing retail 
price for such merchandise in the trade area where 
offered for sale or when there is no generally pre- 
vailing retail price for such merchandise in such 


trade area. 


Supplying to, or placing in the hands of, any distributor, 


dealer or other purchaser, catalogue sheets or other 
materials which are displayed to the purchasing pub- 
lic and which contain an indicated retail price for 
respondents' merchandise when the indicated retail 
price is in excess of the generally prevailing retail 
price for such merchandise in the trade area where 


offered for sale or when there is no generally pre- 
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vailing retail price for such merchandise in such 
trade area. 

Representing that their merchandise is guaranteed 
unless the nature, extent and conditions of the guar- 
antee and the manner in which the guarantors will 
perform thereunder are clearly set forth in con- 
junction with the representation of guarantee. 
Furnishing to others any means or instrumentality 
by or through which the public may be misled as to 
the generally prevailing retail prices of respond- 
ents' merchandise or the terms of any claimed 


guarantee affecting the same. 


/s/ Herman Tocker 


Herman Tocker, 
Hearing Examiner. 


October 18, 1962. 


[ Filed November 19, 1962] 


PETITION TO REVIEW 
Come now the respondents by counsel and petition the honorable 


Commissioners of the Federal Trade Commission for an order grant- 


ing review of the Initial Decision of the Hearing Examiner herein 
issued on the 18th day of October, 1962. 
QUESTIONS PRESENTED 
1. Is there sufficient evidence to support the order proposed by 


the examiner ? 

2. Is the proposed order contrary to law? 

3. Whether, as found by the examiner (Proposed Finding 6) the 
affixing of a price tag to a product "is a representation to the pros- 
spective customer that the article is reasonably worth the amount 
shown, and that it is usually sold at that price?" 

4. Whether price lists such as were circulated by respondents 
contained retail prices (Proposed Finding 7) or merely "suggested" 
retail prices? 

5. Whether suggested retail prices as used by respondents con- 
stitute, as found by the examiner (Proposed Finding 8), representations 
that the amounts shown are the usual and regular retail prices? 

6. Whether there is sufficient evidence to support Finding 9 that 
is, that respondents’ ticketed prices are fictitious and in excess of 
prices at which watches are usually and customarily sold? 

7. Whether Finding 11 is supported by the evidence adduced at 
hearings with reference to the guarantee practice of respondents ? 

8. Whether there is any evidence to support findings 13-18? 

9. Whether the Commission can, as proposed, issue an order 
against these respondents, which is redundant and repetitive of similar 
orders issued in other proceedings before the Commission (Dockets 
6914 and 7997)? : 
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10. Whether the issuance of repetitive complaints repeating 
identical charges and the subsequent entry of orders based upon each 
of them is a violation of due process of law? 

11. Whether the order proposed, if adopted, would be arbitrary 
and capricious in whole or in part? 

THE FACTS 

The Complaint herein issued May 15, 1961, charging respondents 
with engaging in unfair and deceptive acts and practices in commerce, 
as to (1) prices, (2) jewel content of watches, (3) use of trade name 
Waltham, and (4) guarantees. 

After hearings in Chicago, Milwaukee, and Minneapolis, all 
parties submitted proposed findings, etc., and on October 18, 1962, the 
examiner issued his initial decision. 

The Commission has already entered its final order in other 
matters (Dockets 6914 and 7997) in which the respondents’ use of their 
trade name and representations as to the jewel content of watches were 
issues. 

The orders in those two cases are being appealed to the 7th Cir- 
cuit Court of Appeals. 

The Waltham Watch Company is the corporate successor to the 
private enterprise started in 1849 in Waltham, Massachusetts, by 
Aaron Dennison. 


It was born of a corporate re-organization known as a "spin off" 


which separated'the two divisions of the Massachusetts corporation that 
had been organized to succeed the private enterprise in 1923. The 
Massachusetts corporation changed its name to the Waltham Precision 


Instrument Co. and the "spin off" company became a Delaware corpora- 
tion engaged in the watch business. 

The corporate respondent (the Delaware corporation) by virtue 
of assignments acquired all rights to the trade mark and trade name, 
Waltham. 
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Waltham, had acquired by 1898, a secondary meaning when used 
on watches. If it had not, no trade mark could have existed to be 
assigned to respondent corporation. 

The owner of a geographic trade name such as Waltham, can 
transfer it, assign it, license it, and may move the situs of the business 
from the locale of its primarily geographic meaning and continue to use 
it, once it has acquired secondary meaning. 

"Waltham", when used on watches does not mean made in Waltham, 
Massachusetts, U.S.A., but watches sold by the owners of the trade mark 
and trade name, Waltham. ) 

Some of their watches, respondents represent to contain 21 and 25 
jewels and many of such watches contain Resevoil, a patented device 
containing 4 or 8 jewels which, when affixed to traditional 17 jewel 
movements, do not touch any moving part at a point of wear. 

These Resevoil jewels are functional as oil reserve jewels and 
are composed of the same material as other watch jewels. 

The Commission defines a watch jewel archaically as a synthetic 
stone which, in a watch, serves the function of providing a mechanical 
contact at a point of wear, or serves a mechanical purpose as a 


frictional bearing. 


Respondents urge that the definition is obsolete;and as applied 


frustrates the purposes of the Patent Laws. 

Respondents pre-ticket their watches with price tags. The 
prices suggested are retail prices, they have no control over the actual 
prices at which their watches are sold. The suggested retail prices 
are based upon competitive factors and cost. 

Respondents perform their guarantee as written and as 
represented. 


REASONS WHY REVIEW BY THE COMMISSION 
IS DEEMED TO BE IN THE PUBLIC INTEREST 


1. Petitioner is the owner of several trade marks which consti- 
tute valuable property right guaranteed by the provisions of the Lanham 
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Act. The effect of the initial decision, if adopted, will constitute an 


excision of respondents trade marks and the restrictions upon use of 


trade marks will constitute a denial of due process of law. 

2. The proposed order is so broad in its scope as to constitute 
an arbitrary and capricious denial of due process of law. 

3. The redundant and repetitive entry of orders against these 
respondents based upon three complaints all involving, in part, the 
same charges, is contrary to law and a violation of due process of law. 

4. A substantial public interest requires that the Commission 
grant review of the Initial Decision here, particularly with reference 
to the entry of an order merely repetitive of other orders now subject 
of several appeals. 

WHEREFORE, the premises considered, respondents pray that 
this petition for review by the Commission be granted. 

Respectfully submitted, 
/s/ B. Paul Noble 


B. Paul Noble 
Attorney for Respondents 


Of Counsel: 


Noble & Moyle 
2022 R Street, N. W. 
Washington 9, D. C. 
DUpont 7-3292 


Dated: November 19, 1962 


[Issued: February 28, 1964] 


DECISION OF THE COMMISSION AND 
ORDER TO FILE REPORT OF COMPLIANCE 

This matter having been heard by the Commission upon respond- 
ents’ appeal from the hearing examiner's initial decision; and 

The Commission having considered the entire record, including 
the briefs and oral arguments of counsel for respondents and counsel 
supporting the complaint, and having determined that the hearing exam- 
iner's findings of fact and order should be modified and that respondents’ 
appeal should be denied: 

IT IS ORDERED that the initial decision be modified by striking 
therefrom findings of fact numbered 8 and 9 on page 9 and substituting 
the following: | 


8. Respondents represent directly or indirectly by such 


materials that the amounts shown have been established in good 
faith as an honest estimate of actual retail prices which do not 
appreciably exceed the highest prices at which substantial sales 
of their watches are made in their trade territory. 

9. In truth and in fact respondents know that the retail 
prices set forth on catalog sheets and tickets attached or accom- 
panying watches furnished by them to catalog house customers are 
appreciably in excess of the highest price at which substantial 
sales are made in their trade area by those customers. Thus, 
these retail prices are not disseminated in good faith as an 
honest estimate of the actual retail selling price of catalog 
house customers. This practice is dealt with in Guide II of 
the Commission's revised Guides Against Deceptive Pricing. 

To provide guidance and assistance to respondence in com- 

pliance, an order to cease and desist will be entered in the 

language of Guide II. 

IT IS FURTHER ORDERED that the order contained in the initial 
decision be, and it hereby is, modified to read as follows: 
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IT IS ORDERED that respondents, Harry Aronson, Ben Cole, 
and Morris Draft, individually and as officers of Waltham Watch 
Company, their agents, representatives and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale or distribution of watches in commerce, as 
"commerce" is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Representing in any manner, directly or indirectly, including 
any use of a number in the name or names of their watches, 
that watches manufactured or sold by them contain a desig- 
nated number of jewels, unless said watches actually contain 
the stated number of jewels, each and every one of which 
serves a purpose of protecting against wear from friction by 
providing a mechanical contact with a moving part at a point 
of wear. 

Using the name "Waltham" in advertising or in labeling to 

designate or describe watches manufactured or sold by them, 

without expressly, clearly, conspicuously, and prominently 
stating in immediate connection therewith the country of 
origin of each component of said watches which is not en- 
tirely manufactured in the United States. 

Using, in advertising or labeling watches manufactured or 

sold by them, the terms "Waltham Watches—timing the na- 

tion since 1850", "Waltham Premier, a famous name, part 
of the American scene since 1850", or any similar word or 
expression, to describe respondents or such watches. 

Furnishing any means or instrumentality to others whereby 

the public may be misled as to any of the matters or things 

prohibited by the above provisions of this order. 

IT IS FURTHER ORDERED that Waltham Watch Company, a 
corporation, and its officers and Harry Aronson, Ben Cole and 


Morris Draft, individually and as officers of said corporation, 
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and their agents, representatives and employees, directly or 

through any corporate or other device in connection with the sale 

and distribution of watches or other merchandise in commerce 
as "commerce" is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Advertising, disseminating or distributing any list, pre- 
ticketed or suggested retail price that is not established in 
good faith as an honest estimate of the actual retail price 
or that appreciably exceeds the highest price at which sub- 
stantial sales are made in respondents’ trade area. 
Representing that their merchandise is guaranteed unless 
the nature, extent and conditions of the guarantee and the 
manner in which the guarantors will perform thereunder 
are clearly set forth in conjunction with the representation 
of guarantee. : 

Furnishing any distributor, dealer or retailer with any 
means whereby to deceive the purchasing public in the man- 
ner forbidden by the above provisions of this order. 

IT IS FURTHER ORDERED that the hearing examiner's initial 
decision, as modified herein, be, and it hereby is, adopted as the 
decision of the Commission. : 

IT IS FURTHER ORDERED that Waltham Watch Company, a 
corporation, and Harry Aronson, Ben Cole and Morris Draft shall, 
within sixty (60) days after service upon them of this order, file with 
the Commission a report, in writing, setting forth in detail the manner 


and form in which they have complied with the order to cease and desist. 


By the Commission, Commissioner Reilly not participating for 


the reason that he did not hear oral argument. 


SEAL : 
/s/ Joseph W. Shea 


Joseph W. Shea, 
ISSUED: February 28, 1964 Secretary. 


BRIEF AND APPENDIX FOR RESPONDENT 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18647 


WattHam WatcH Company, a CORPORATION, AND 
Harry Aronson, BEN Cote anp Morris Drart, IN- 
DIVIDUALLY AND AS OFFICERS OF SaID CORPORATION, 
PETITIONERS 

Vv. 
FEDERAL TRADE COMMISSION, RESPONDENT 


ON PETITION TO REVIEW AN ORDER OF THE FEDERAL TRADE 
COMMISSION 


JAMES McI. HENDERSON, 
General Counsel, 


J. B. TRULY, 
Assistant General Counsel, 


CHARLES C. MOORE, SJr., 


LESTER A. KLAUS, 
Attorneys, 


Federal Trade Commission, Washington, D.C., 20580, 
Attorneys for the Federal Trade Commission. 


United States Court of Appeals 


for the District of Columbia Circuit 4 


FILED DFC a 1968 


COUNTERSTATEMENT OF QUESTIONS PRESENTED 


Pursuant to the stipulation as to issues approved 
by order of this Court on June 24, 1964, the following 
questions are presented as controlling in this pro- 
ceeding: 

1. Is there substantial evidence in the record to 
support the findings of the Commission that petition- 
ers have falsely represented that their watches are 
manufactured in their entirety in the United States 
by the original Waltham Watch Company of Massa- 
chusetts ? 

2. Is there substantial evidence to support the find- 
ings of the Commission that petitioners have falsely 
advertised the number of jewels in their watches 
which serve the purpose of protecting against wear 
from friction by providing a mechanical contact with 
a moving part at a point of wear ? 

3 Is there substantial evidence in the record to 
support the findings of the Commission that peti- 
tioners furnish vendors with preticketed, list, or ad- 
yertised retail prices, which have the tendency and 
capacity to mislead and deceive the public as to the 
actual retail prices of petitioners’ watches? 

4. Is there substantial evidence in the record to sup- 
port the findings of the Commission that petitioners’ 
advertisements of guarantee have the tendency and 
capacity to mislead and deceive the public as to the 
nature, extent, conditions, and manner of performance 
of petitioners’ watch guarantees? 
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Counterstatement of questions presented 
Counterstatement of the case 
Proceedings before the Commission 
The stipulated and undisputed facts 
Summary of argument 
Argument 
Preliminary statement 
I. There is substantial evidence to support the 
findings of the Commission that petitioners 
have falsely represented that their watches 
are manufactured in their entirety in the 
United States by the Waltham Watch Com- 
pany of Massachusetts 
JJ. There is substantial evidence to support the 
findings of the Commission that petitioners 
have falsely advertised the number of jewels 
in their watches which serve the purpose of 
protecting against wear from friction by pro- 
viding a mechanical contact with a moving 
part at » point of wear 
JII. There is substantial evidence in the record to 
support the findings of the Commission that 
petitioners furnish vendors with preticketed, 
list, or advertised retail prices, which have the 
tendency and capacity to mislead and deceive 
the public as to the actual retail prices of 
petitioners’ watches 
IV. There is substantial evidence in the record to 
support the findings of the Commission that 
petitioners’ advertisements of guarantee have 
the tendency and capacity to mislead and 
deceive the public as to the nature, extent, 
conditions, and manner of performance of their 
watch guarantees. .------------------------ 
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Rep. ¢ 16,454 (1961-63 transfer binder) 
Detra Watch Case Corporation, Docket 8597 
Hilton Watch Co., Docket $402-..----------------- 
Savoy Watch Case Co., Docket $080, CCH Trade Reg. 
Rep. §§ 16,447, 16,544 (1961-63 transfer binder) -- 
Statute: 
Federal Trade Commission Act: 
See. 5(a) (1), 66 Stat. 632, 15 U.S.C. 45(a)(1)---- 
See. 5(a) (6), 66 Stat. 632, 15 U.S.C. 45(a) (6)---- 
Sec. 5(c), 52 Stat. 113, 15 U.S.C. 45(c) 


Other: 
Guides Against Deceptive Pricing, 29 Fed. Reg. 178 


————_— 
* Authorities chiefly relied upon are marked with asterisks. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 18647 


Watruam WatcH Company, A CORPORATION, AND 
Harry Aronson, Bex Cote anp Morris Drart, IN- 
DIVIDUALLY AND AS OFFICERS OF SAID CORPORATION, 
PETITIONERS 

Uv. 


FEpERAL TRADE COMMISSION, RESPONDENT 


ON PETITION TO REVIEW AN ORDER OF THE FEDERAL TRADE 
COMMISSION 


BRIEF AND APPENDIX FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


This case comes before the Court upon a petition to 
review an order issued by the Federal Trade Com- 
mission at the close of an administrative proceeding 
on a complaint charging petitioners with unfair and 
deceptive acts and practices and unfair methods of 
competition in violation of Section 5 of the Federal 
Trade Commission Act.’ 


1 Pertinent provisions of the -Act are: 
“Sec. 5(a)(1) Unfair methods of competition in com- 
merce, and unfair or deceptive acts or practices in commerce, 
1) 


2 


Proceedings before the Commission 


The Commission issued its complaint on May 16, 
1961, against the Waltham Watch Company, a cor- 
poration, and Harry Aronson, Ben Cole and Morris 
Draft, individually and as officers of said corporation. 
The complaint (JA 1-6) °* alleged that Waltham 
Watch Company is a Delaware corporation with its 


office and principal place of business located in Chi- 
eago, Illinois; that Aronson, Cole and Draft were of- 
ficers of Waltham Watch Company and Hallmark, 
Ine. an Hlinois corporation which has been merged 
into the corporate petitioner; and that the individual 
petitioners formulate, direct and control all the poli- 
cies, acts and practices of the corporate petitioner. 
It was also alleged that petitioners import watches, 
watch movements, cases and attachments for assembly 
and sale in interstate commerce; that they attach fic- 
titious price tickets to their watches; and that they 
disseminate price lists, catalogs, catalog sheets, bro- 
are hereby declared unlawful.” 66 Stat. 632, 15 U.S.C. 45(a) 
(1). 

“Sec. 5(2)(6) The Commission is hereby empowered and 
directed to prevent. persons, partnerships, or corporations * * * 
from using unfair methods of competition in commerce and 
unfair or deceptive acts or practices in commerce.” 66 Stat. 
632, 15 U.S.C. 45(a) (6). 

“Sec. 5(c) * * * The findings of the Commission as to the 
facts, if supported by evidence, shall be conclusive.” 52 Stat. 
113, 15 U.S.C. 45(c). 

2 Abbreviations: “JA” — printed joint appendix; “Tr.” — 
transcript of testimony, unprinted ; “CX" — Commission’s ex- 
hibit; “RX™ — petitioners’ exhibit; “Br.” — petitioners’ brief; 
“Pet, Apdx.” — petitioners’ appendix. Petitioners have not in- 
cluded this Court’s order of June 24, 1964, and the stipulation 
of issues dated June 16, 1964, in the joint appendix; so we have 
printed them herein in Appendix A. 
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chures, leaflets, and newspaper and magazine adver- 
tisements which misrepresent the actual, reeular and 
usual retail prices of Waltham watches. The com- 
plaint further averred that petitioners misrepresent 
their watches as ‘‘guaranteed,”” ** fully euaranteed’’ or 
“lifetime guaranteed’; that they misrepresent the 
actual jewel content of their watches; that they fail to 
disclose the foreign origin of their watches; and that 
they falsely vepresent that their watches are manu- 
factured in the United States hy the old and well- 
known Waltham Watch Company of Waltham, 


Massachusetts. 

Petitioners were also charged with placing in the 
hands of retailers and others the means and instru- 
mentalities to mislead and deceive the purchasing pub- 
lic. The complaint alleged that these practices were 
misleading and deceptive and had a tendency and 


‘apacity to mislead and deceive members of the pur- 
chasing public and, accordingly, constituted unfair 
and deceptive acts and practices and unfair methods 
of competition in violation of the Federal Trade Com- 
mission Act. 

Petitioners’ answer denied every allegation of the 
complaint (JA 6-7). Hearings were held before an 
examiner, who thereafter rendered an initial decision 
(JA 106-16), wherein he found that the allegations 
of the complaint were fully sustained by the evidence 
and concluded that petitioners’ acts and practices 
were unfair and deceptive and violated the Federal 
Trade Commission Act. He thereupon issued an 
order to cease and desist. Petitioners appealed to the 
Commission from the initial decision, and, after a 
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hearins on briefs and oral argument, the Commission 
modified the examiner’s initial decision and, as modi- 
fied, adopted all parts thereof except the cease and de- 
sist order contained therein. The Commission then 
issued its own order to cease and desist (JA 123). 


The stipulated and undisputed facts 


This is the third Waltham proceeding within two 
years to come before an appellate court. The two 
previous cases where Commission orders were affirmed 
and enforced, are Waltham Precision Instrument Co., 
Inc. v. Federal Trade Commission, 327 F. 2d 427 (7th 
Cir. 1964) and Waltham Watch Co. v. Federal Trade 
Commission, 318 F. 2d 28 (7th Cir. 1963). The cor- 
porate petitioner here was a party to each of these 
proceedings. The factual situation here, with respect 
to the jewel and trade name issues, is identical with 
that already adjudicated in the Waltham Precision 
Instrument Co. case and, in fact, petitioners have 
stipulated that the facts adduced in that case can 
serve as a basis for a decision as to whether a cease 
and desist order should be issued against individual 
petitioners Aronson, Cole and Draft who were not 
parties there (JA 39, 55-58) The facts found there 
and stipulated into the record here can be summarized 
as follows for the benefit of this Court. 

Waltham Watch Company, a Massachusetts cor- 
poration, had been a widely known manufacturer of 
watches and clocks for many years in Waltham, Mas- 
sachusetts. In 1956, it ceased manufacturing watches 


®The corporate petitioner herein is already subject to an 
order affirmed by that court concerning watch jewels and the 
Waltham trade name. 


9) 


there. It opened an office in New York City and 
began assembling watches from watch movements 


purchased from Switzerland and watch cases from 
both Switzerland and the United States (JA 60-61). 

In 1956, Joseph and Melvin Axler, and others asso- 
ciated with them, acquired control of this corpora- 
tion. As officers and directors, they formulated and 
controlled the policies and practices of the corpora- 
tion. In the same year the Massachusetts corporation 
licensed Hallmark, Inc. to use the trademark 
“Waltham”? on watches sold by it in the United 
States. 

About July 1957, Waltham Watch Company, by 
neans of a “spin-off,’’ transferred its watch bust- 
ness to a new Delaware corporation which adopted 
the same name. Its office and principal place of busi- 
ness was in New York City. Joseph and Melvin 
Axler were officers and directors of the Delaware cor- 
poration and controlled its operation. 

The Massachusetts corporation was renamed 
Waltham Precision Instrument Company, Inc. It 
continued in business in Waltham, Massachusetts, 
engaging in the manufacture of various precision 
instruments, other than watches. 

In 1959, Waltham Watch Company of Delaware 
was merged with Hallmark, Inc., under the name of 
Waltham Watch Company. The offices were trans- 
ferred to Chicago, Illinois. At that time the Axlers 
terminated their association with the company, and 
petitioners Aronson, Cole and Draft succeeded them 
as officers in directing, formulating and controlling 
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the business policies and acts and practices of the 
Delaware corporation (JA 55-58). 

It was stipulated that petitioners Aronson, Cole 
and Draft are responsible for all the corporate peti- 
tioner’s practices including its advertising and label- 
ing policies (JA 39, 55-58, 59). Typical of such 
advertisements, in addition to those set forth in the 


complaint here, are the following: * 


“Waltham Premier 25.” 

“The 25-jewel Premier by Waltham.” 

“The 25-jewel Premicr group has patented 
oil reserve jewels, a horological development 
that adds 8 extra ruby jewels to the customary 
17 friction-bearing jewels.” 

“Watches that are worthy successors to the 
famed, history vich Waltham creations of the 
past 107 years.” 

“Presenting the 25 Jewel Premier by 
Waltham * * * America’s first watch.’’ 

“Introducing * * * your new Waltham 
watch * * *, It is made by expert watch 
makers * * * snd embodies the skills devel- 
oped during Waltham’s 102-year existence. 
Nowhere in the world are there better equipped 
or more thoroughly experienced craftsmen.” 

“Waltham, the first American watch com- 
pany.” [Waltham Precision Instrument Co., 
Inc. v. Federal Trade Commission, 327 F. 2d at 
430.] 


+See JA 103: CXs 22, 25, 26, 27, 60, 96J-M, S-Z, 152. for 
other Waltham advertisement phrases like: “Made in Amer- 
ica": “America’s First Watchmakers since 1850"; “Waltham 
Watches—Timing the Nation Since 1850": and “Waltham 
Premier, 1 famous name, part of the American scene since 
1850," 


Petitioners’ watches contain only 17-jewel move- 
ments imported from Switzerland. To these move- 
ments have been added a so-called “Resevoil” device 
containing four or eight additional synthetic stones. 
Petitioners then sell and represent their watches as 
“21” or “25”? jewel watches. The Resevoil device is 
patented and consists of a small metal plate containing 
the jewel-like stones whose function is to lubricate 
pivots or other moving parts of the watch. They do 
not touch any moving part nor do they serve any 
mechanical function as a friction bearing. 

To be designated a “jewel’’ in the watch industry, 
a stone must serve a mechanical function of a fric- 
tion bearing at a point of wear. Based upon peti- 
tioners’ stipulation, which eliminated the necessity to 
adduce evidence identical to that above recited, the 
Commission issued an order against petitioners Aron- 
son, Cole and Draft which was, as far as jewel con- 
tent and the use of the name Waltham was concerned, 
substantially the same as the one outstanding against 
the corporate petitioner and affirmed by the Seventh 
Cireuit in Waltham Precision Instrument Co., supra. 

With the facts stipulated as to jewel content and 
the Waltham trade name, the examiner proceeded to 
make findings upon the challenged practices of ficti- 
tious pricing and misrepresentation of guarantee 
based on the evidence adduced. Petitioners attach 
price tags or labels to their watches. They also dis- 
seminate price lists, catalog sheets, brochures, leaflets 
and newspaper and magazine advertisements which 
represent certain prices to be the actual retail prices 
of their products. It was found, however, that Wal- 
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tham watches are customarily sold at prices far below 
either petitioners’ advertised retail prices, the prices 
in their catalog shects or the prices placed on the 
tickets or labels attached to their watches. The Com- 
mission concluded that (JA 123): 


* * * [Petitioners] represent directly or in- 
directly by such materials that the amounts 
shown have been established in good faith as an 
honest estimate of actual retail prices which do 
not appreciably exceed the highest prices at 
which substantial sales of their watches are 
made in their trade territory. 

* * * Tn truth and in fact [petitioners] know 
that the retail prices set forth on catalog sheets 
and tickets attached or accompanying watches 
furnished by them to catalog house customers 
are appreciably in excess of the highest price 
at which substantial sales are made in their 
trade area by those customers. Thus, these re- 
tail prices are not disseminated in good faith 
as an honest estimate of the actual retail selling 
price of catalog house customers. 

Petitioners were further found to be advertising 
their watches in catalogs, brochures and other promo- 
tional material as “Guaranteed,” “Fully Guaranteed” 
or “Lifetime Guaranteed.’’ The guarantee was found 
to be a limited one where a service charge was re- 
quired to be paid by all purchasers to secure perform- 


ance of petitioners’ guarantee. Such limitations were 


not disclosed in petitioners’ advertisements and repre- 
sentations of guarantee (JA 113-14). 

The Commission’s order (JA 123-25) prohibited 
the practices found to be unlawful. 


9 
SUMMARY OF ARGUMENT 


1. The name Waltham has come to be associated by 
the public with watches manufactured by the famous 
old American company bearing the Waltham name. 
The advertisements involved herein refer to “Wal- 
tham’’ as “‘part of the American scene since 1850’’ and 
as “America’s first watch.” The movements of the 
watches so advertised, however, are not made in the 
United States but are imported from abroad. Such 
advertising of watches under a trade name long asso- 
ciated with entirely American-made products is decep- 
tive. Although the trade name “Waltham” was le- 
gally acquired from the original owner, the owner of 
a trademark or trade name may not use, or permit 
the use of, such trademark or trade name in a manner 
to deceive the public. 

2. The watches here involved contain 17-jewel 
movements imported from Switzerland. After im- 
portation, p.tented devices referred to as Resevoils, 
containing four or cight synthetic stones, are attached 
to the movements and the watches are thereafter rep- 
resented as containing 21 or 25 jewels. The stones in 
the patented Resevoil device do not touch a moving 
part at a point of wear, and, as this Court has held, 


to properly designate a stone as a watch jewel such 
stone must serve the mechanical function of bearing 
friction. Since the stones in the Resevoil device ad- 
mittedly do not come in contact with any moving part 
of the watch at a point of wear, the Commission 
properly found that to advertise and label their 
watches as 21- or 25-jewel watches was false and mis- 


leading. 
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The fact that the Resevoil patent describes the 
stones therein as jewels is not a license to advertise 
watches containing the device in any particular man- 
ner, and does not confer upon the owners of the 
patent the right to misrepresent the facts. In short, 
the letters patent do not cover advertising, and the 
proceedings before the Commission in the instant mat- 
ter relate only to advertising and not to the validity 
of the patent granted. 

3. Petitioners’ practice of preticketing and advertis- 
ing the retail prices of their watches at prices far in 
excess of the retail prices at which they know such 
watches are actually sold is unfair and deceptive and 
is identical to practices previously prohibited by this 
Court. 

4. Petitioners’ practice of advertising that their 
watches are ‘Fully Guaranteed,” ‘‘Unconditionally 


Lifetime Guaranteed,’ etc., without disclosing the 
material limitations and conditions of their guarantee 
is patently unfair and deceptive. 


ARGUMENT 
Preliminary statement 


The findings of the Commission, if supported by 
substantial evidence on the record considered as a 
whole, are conclusive. Universal, Camera Corp. V. 
National Labor Relations Board, 340 U.S. 474, 493-95 
(1951). It is settled that courts do not pick and 
choose bits of evidence from the record to support 
findings of fact contrary to the Commission’s findings. 
Federal Trade Commission v. Standard Education 
Society, 302 U.S. 112, 117 (1937). Throughout their 


il 


brief petitioners assert that the Commission’s findings 
are not supported by substantial evidence, but no- 
where in their brief do petitioners set forth the record 
facts upon which the Commission relied in making its 
findings. Instead, petitioners refer to isolated frag- 
ments of testimony in support of their arguments. It 
is also well established that the ‘‘weight to be given 
to the facts and circumstances admitted, as well as the 
inferences reasonably to be drawn from them,’’ are 
for the Commission. Federal Trade Commission Vv. 
Pacific States Paper Trade Ass’n, 273 U.S. 52, 638 
(1927); Federal Trade Commission v. A. E. Staley 
Mfg. Co., 324 U.S. 746, 760 (1945). “The possibility 
of drawing either of two inconsistent inferences from 
the evidence’? does not prevent the Commission from 
drawing one of them. National Labor Relations 
Board v. Nevada Consolidated Copper Corp., 316 US. 


105, 106 (1942). We submit that under these appli- 
eable principles the Commission’s findings, conclu- 
sions, and order are proper in all respects. 


L. There is substantial evidence to support the findings of the Commission 
that petitioners have falsely represented that their watches are manu- 
factured in their entirety in the United States by the Waltham Watch 
Company of Massachusetts 

While it was stipulated that the existence of ‘‘sub- 
stantial evidence’? would be the issue on this point, 
petitioners do not actually challenge any of the evi- 
dence relied on by the Commission. They “concede 
that part 3 of the portion of the Order relating to 
the individual petitioner is proper in the circum- 
stanees of this case’? (Br. 11, n. 38). That para- 
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graph prohibits the individual petitioners from (JA 
124) :° 
3. Using, in advertising or labeling watches 
manufactured or sold by them, the terms ‘“‘Wal- 
tham Watches—timing the nation since 1850,” 
“Waltham Premier, a famous name, part of the 
American scene since 1850,’’ or any similar 
word or expression, to describe respondents or 
such watches. 

Thus, they challenge only that portion of the order 
which requires that when the name “Waltham” is used 
to describe watches that are in whole or in part of for- 
eign origin, such foreign origin shall be disclosed. 

The facts relating to this issue are not in dispute. 
Petitioners admit (JA 39, 55-58) that the “Waltham 
Premier” watch was advertised in circulars distrib- 
uted to the trade, in advertisements appearing in 
various periodicals and in nationally distributed mag- 
azines, and that such advertisements contain the rep- 
resentations set forth, supra, p. 6. The Commission 
found (JA 114-15) that those statements represented 
that petitioners’ watches are manufactured in their 
entirety by the original Waltham Watch Company at 
Waltham, Massachusetts, and that such representa- 
tions are false and misleading since the watch move- 

+ As previously stated the corporate petitioner is subject to an 
order, which has been affirmed and enforced by the Court of 
Appeals for the Seventh Circuit (Waltham Precision Instru- 
ment Co., Inc. v. Federal Trade Commission, supra), prohibit- 
ing it from the deceptive use of the name “Waltham,” from 
failing to disclose the country of origin of components of 
watches advertised as “Waltham” watches, and from misrepre- 
senting the number of jewels in its watches. For these reasons 


the comparable portions of the order at issue here apply only 
to the individual petitioners. 
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ments and cases are purchased abroad, in Switzerland 
and elsewhere. 

In support of their chaNenge, petitioners raise the 
same argument that was unsuccessfully raised in 
Waltham Watch Co. v. Federal Trade Commission, 
318 F. 2d 28 (7th Cir. 1963) and Waltham Precision 
Instrument Co., Inc. v. Federal Trade Commission, 
327 F, 2d 427 (7th Cir, 1964). In the former case, 
the court said (318 F, 2d at 31-32) : 

The pertinent principles of law are clear. 
The owner of a trademark or tradename may 
not use, nor permit the use of, such trademark 
or tradename in a manner designed to deceive 
the public. Federal Trade Commission v. Win- 
sted Hosiery Company, 258 U.S. 483, 494 [1922] 
** * Edward P. Paul &: Company, Inc. Vv. 
Federal Trade Commission, * * * 169 F. 2d 
294, 295-296 [D.C. Cir. 1948]. 

In the latter case, Waltham Precision Instrument 
Co., Inc., the court summarized and rejected peti- 
tioners’ argument as follows (327 F. 2d at 430-31) : 


Petitioners contend that the tradename “Wal- 
tham’’ originally meant watches made in 
Waltham, Massachusetts. By its long use, peti- 
tioners argue, it lost this geographic meaning 
and aequired a secondary meaning as being 
watches manufactured by the owner of that 
tradename; hence the Delaware corporation 
had the right to advertise the watches as 
“Waltham.” This same argument was heard 
and laid to rest in a recent case in this court 
concerning the same Delaware corporation. 
Waltham Watch Company v. F.T.C., 7 Cir., 
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318 F. 2d 28, 31-32 (1963), cert. denied [379. 
U.S. 944] (December 9, 1963). 
Any right petitioners have to use the trade- 
name “Waltham” does not permit its use “in 
a manner designed to deceive the public.” and 
“[t]hose who put into the hands of others the 
means by which they may mislead the public, 
are themselves guilty of a violation of Section 
5 of the Federal Trade Commission Act. Id. 
at 31-32.” 
Thus, the court approved the Commission’s finding 
that “[t]he watches were represented as being manu- 
factured in their entirety in the United States by the 
well known and long established Waltham Watch 
Company, when in fact they were made up of watch 
movements manufactured in Switzerland and watch 
eases from either Switzerland or the United States” 
(327 F. 2d at 428-29) ; and the facts recited at pages 


429-30 of the court’s opinion are identical to those 
stipulated here. The court characterized petitioners’ 
advertisements as “* * * knowingly false and mis- 


leading and * * * cunningly devised to deceive’’ ° 


(318 F. 2d at 31). 


¢ Petitioners’ contention (Br. 19)—that an 1899 private suit 
by the original Waltham Watch Company makes the trade 
name issue res adjudicata—is truly astonishing. No similarity 
at all exists in fact or law. There, the company actually made 
watches in Waltham, Massachusetts. Here, petitioners import 
all watch components and still capitalize on old-line Waltham 
representations of American’ manufacture. Petitioners’ own 
quotation refutes their position, for it is only permissible to 
“tell the world” they manufacture watches at Waltham, Massa- 
chusetts, if in fact they do. Petitioners’ plethora of citations 
concerning secondary meaning and geographical significance of 
a trade name are totally inapposite. Such contentions have 
twice been laid to rest. 
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As to the remedy, the Commission held that decep- 
tion of the public can be avoided only by requiring 
petitioners, wherever they use the distinctly American 
trade name “Waltham” in the advertising or labeling 
of their watches, to disclose, clearly and prominently, 
the foreign origin of any of the components thereof.’ 
Petitioners must be prohibited from using the term 
“American,” or any reference to ‘“‘Waltham,” in any 
manner or context suggesting, contrary to fact, that 
the watches which they sell under the Waltham name 
are made in the United States. The order, in this 
respect, is identical to the order affirmed and enforced 
in the Waltham Precision Instrument case. 

Finally petitioners argue (Br. 10, 12-14), relying 
upon an internal administrative bulletin, that since 
the entry of the order Commission policy toward the 


? Petitioners cannot seriously contest the propriety of labeling 
the components of a watch (e.g., movement and case) with the 
country of origin since such disclosure has most recently been. 
approved in Delaware Watch Company, Inc. v. Federal Trade 
Commission, 332 F. 2d 745 (2d Cir. 1964). None of petitioners’ 
watches in evidence (see list, infra, p. 21) bears a visible dis- 
closure of the country of origin on both the watch case and 
the movement. 

* Petitioners argue (Br. 17-18) that “Waltham” does not 
mean “made in U.S.A.” and that the Commission is guilty of 
unfair interpolation and of promulgating a novel concept of 
Jaw. This assertion is incredible in view of the fact that peti- 
tioners themselves have capitalized upon advertisements such as 
“Made in America” and “America’s First Watchmakers since 
1850” (e.g. CX 96J; JA 103). See supra, p. 6, for a variety 
of statements inducing the public for years to identify the 
owner of the Waltham trade name as “Waltham, the first 
American watch company.” Indeed, petitioners even admit 
(Br. 18) that “Waltham” “originally meant watches made in 
Waltham, Massachusetts.” 
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marking of country of origin has changed, and as a 
consequence petitioners will be put at a competitive 
disadvantage with industry competition. Reference 
to paragraph 5 of the administrative bulletin (see Pet. 
Apdx. G) proves petitioners’ arguments false. In 
the first place, Administrative Bulletin 64-10 is an 
internal memorandum directing the staff as to how it 
can best channel its time, effort and limited budget 
in the future, for considered protection of the public.’ 
Such determinations are discretionary matters de- 
cided ex parte,’ and “Courts will not ordinarily re- 
fuse to enforce valid administrative orders merely 
because the law is not being enforced against others.” 
The Regina Corporation v. Federal Trade Commis- 
sion, 322 F. 2d 765, 766 (3d Cir. 1963). 

The time, money and effort has already been ex- 
pended in the instant case and has resulted in a show- 


ing of misrepresentation and deception. The bulletin 
clearly has no application in such a situation, but, if 
the bulletin were controlling here, it would compel a 
proceeding against petitioners. This is a case where 
affirmative misrepresentations were made, and para- 


9«* * * [T]he Commission alone is empowered to develop 
that enforcement policy best calculated to achieve the ends con- 
templated by Congress and to allocate its available funds and 
personnel in such a way as to execute its policy efficiently and 
economically.” Moog Industries, Inc. v. Federal Trade Com- 
mission, 355 U.S, 411, 413-14 (1958). 

CF, United States v. Morgan, 313 U.S. 409 (1941) ; Norris 
& Hirshberg, Inc. v. Securities & Exchange Commission, 82 
US. App. D.C. 32 (1947), 163 F. 2d 689; Ewing v. Mytinger 
& Casselberry, 339 U.S. 594 (1950) ; Federal Trade Commission 
v. Klesner, 280 U.S. 19 (1929); Leighton v. Securities & Ea- 
change Commission, 95 U.S. App. D.C. 217 (1955), 221 F. 2d 
91, cert. denied, 350 U.S, 825. 
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graph 4 of the aforesaid bulletin (Br. 13; Pet. Apdx. 
G) states: 


4. Country-of-origin matters involving af- 
firmative misrepresentation of country of 
origin are to be treated like other deceptive- 
practice matters. 


The policy of the law to eliminate deception to the 
public caused by misrepresentation of country of 
origin has not changed, is still clear, and will be en- 
forced in appropriate circumstances.” 

We submit that this Court should affirm the Com- 
mission’s findings and order against petitioners Aron- 
son, Cole and Draft for the same reasons that the 
Seventh Circuit affirmed the order as to the corporate 
petitioner herein. 

IL. There is substantial evidence to support the findings of the Commission 
that petitioners have falscly advertised the number of jewels in their 
watches which serve the purpose of protecting against wear from fric- 


tion by providing a mechanical contact with a moving part at a point of 
wear 


. 


The evidence is undisputed on this issue (Br. 6, 
11, 27). Petitioners purchase 17-jewel watch move- 
ments made in Switzerland, add a Resevoil device 
containing four or eight synthetic stones, and adver- 
tise and sell the watches as ‘‘21” or ‘25’? jewel 
watches. The Resevoil device is patented and con- 


1 Detra Watch Case Corporation, Docket 8597; Delaware 
Watch Co., Docket 8411; Savoy Watch Case Co., Docket 3080; 
Hilton Watch Co., Docket 8402; Berco, Inc., Docket C-621. In 
addition, the Commission deems the movement and watch case 
to be significant watch components, the foreign origin of which 
must be disclosed. See Savoy Watch Case Co., Docket 8080, 
CCH Trade Reg. Rep. © 16,447, 16,544 (1961-63 transfer 
binder); Delaware Watch Co., Docket 8411, CCH Trade Reg. 
Rep. § 16,454 (1961-63 transfer binder). 
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sists of a small metal plate containing the jewel-like 
stones whose function it is to lubricate pivots or other 
moving parts of a watch. The stones do not touch 
any moving part and do not serve any mechanical 
function as friction bearings. The only issue here is 
whether the four or eight synthetic stones in the 
Resevoil device fall within the definition of watch 
jewels, and can be included in the jewel count of 
petitioners’ watches.” 

Petitioners contend (Br. 27-28) that the stones in 
the Resevoil device are in fact jewels because they 
serve a lubrication function and because they are 
described as jewels in the patent.” Each of these 
arguments has previously been made before this Court 
and before the United States Court of Appeals for 
the Seventh Circuit, and each has been rejected by 
both courts. As to the description in the patent, this 
Court rejected a similar contention in Decker v. Fed- 
eral Trade Commission, 85 U.S. App. D.C. 165 (1949), 
176 F. 2d 461 cert. denied, 338 U.S. 878. Petitioner 
was advertising that his product would perform in 
the manner described in his patent application and 
claiming that the granting of that application showed 


2477 Jhe industry looks upon a jewel as a small, hard, highly 
processed gem placed in n watch movement to contact. a moving 
part at a point of wear.” Allen v. Tornek, 55 F.T.C. 1770, 
1772-76 (1959), aff'd per curiam, 107 U.S. App. D.C. 267 
(1960), 276 F. 2d 513, cert. denied, 364 U.S. 829. 

13 Petitioners agree (Br. 29-30) that the essence of a watch 
jewel is that it serve as a bearing, and that their Resevoil 
device does not. Nevertheless, they incredibly argue that any 
device merely lubricating “jewel bearings” can be properly 
described as such. 
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that the product would perform as advertised. This 
Court stated (176 F. 2d at 463) : 


Now, after the patent grant, petitioners, the 
present owners of the patent, have the right to 
sell the article and to advertise it, but not the 
right to misrepresent it. In short, the letters- 
patent do not cover advertising. The proceed- 
ings before the Federal Trade Commission 
related only to advertising. They did not draw 
into question the validity of the patent grant. 
Referring to representations made concerning the 
functions of the patented device, this Court continued 
at pages 463-64: 


It follows that such representations, which in 
one form or another found their way into the 
advertising of petitioners, do not come within 
the limited coverage of the patent grant. 
Rather do they fall under the prohibitions of 
general law, applicable to all who put their 
products for sale into the channels of commerce 
and trade. When they do so they can claim 
no immunity by reason of a patent. It cannot 
be made a cover for violation of law. Standard 
Sanitary Mfg. Co. v. U.S. * * * 226 US. 20, 
49 * * * (1912); Virtue v. Creamery Package 
Co., 227 US. 8, 32 * * * (1913). ‘Beyond the 
limited monopoly which is granted, the arrange- 
ments by which the patent is utilized are sub- 
ject to general law.’”’ U.S. v. Masonite Corpo- 
ration, 316 U.S. 265, 277 * * * (1942). 

A Resevoil device was before this Court in Tornek 
v. Federal Trade Commission, 107 U.S. App. D.C. 267 
(1960), 276 F. 2d 513, cert. denied, 364 U.S. 829. The 
Court said at page 514: 
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As to the Resevoil device in question, con- 
vincing evidence indicated that the four stones 
of the Resevoil did not serve a mechanical func- 
tion of bearing or of protection against fric- 
tional wear. Petitioner’s statement that the 
Resevoil watches were 21-jewel watches is 
therefore misleading.” 

The Seventh Circuit in dealing with this problem in 
Waltham Precision Instrument Co., Inc. v. Federal 
Trade Commission, 327 F. 2d 427, 430 (7th Cir. 1964), 
said: 


The record shows that petitioners’ ‘‘Wal- 
tham” watches contain 17-jewel movements 
imported from Switzerland. To these move- 
ments have been added a so-called ‘‘Resevoil” 
device containing eight additional synthetic 
stones. The Resevoil device is patented and 
consists of a small metal plate containing the 


jewel-like stones whose function is to lubricate 
pivots or other moving parts of the watch. 
They do not touch anything and do not serve 
any mechanical function as a friction bearing. 

Petitioners’ claim that the stones in the Rese- 
yoil device are in fact ‘‘jewels’’ (being described 
in the patent as such) was determined ad- 


™ Petitioners attempt (Br. 28-29) to draw a distinction be- 
tween the definition of a “jewel” in the Commission's order and 
this Court’s recital of evidence in its Zornek decision as the 
basis for approving the Commission's definition of a watch 
jewel. Petitioners misconceive (Br. 29) the Commission’s order 
(JA 124) as requiring two separate unexplained functions. 
This Court and the Commission in Jornek (55 F.T.C. 1770, 
1772-76 (1959), aff'd per curiam, 276 F. 2d at 513-14) required 
a “jewel” to perform the one function of a friction bearing— 
“protecting against wear from friction by providing a mechani- 
cal contact with a moving part at a point of wear” (JA. 124). 
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versely to their contention by the Commission 
in In the matter of Allen V. Tornek Company, 
55 F.T.C. 1770, 1772-1775 (1959) ; affirmed Per 
Curiam, Tornek v. F.7.C., D.C. Cir., 276 F. 2d 
513 (1960), cert. denied 364 U.S. 829. 

The fact that the patent granted on the Rese- 
voil device described the stones as jewels 
granted no immunity against misrepresenta- 
tions in advertisements. Decker v. Federal 
Trade Commission, D.C. Cir., 176 F. 2d 461, 
463 (1949), cert. denied 338 U.S. 878. 

It is submitted that the above decisions require 
affirmance as to the individual petitioners of the para- 
graph of the order involved here. 

IIL. There is substantial evidence in the record to support the findings of 
the Commission that petitioners furnish vendors with preticketed, list, 
or advertised retail prices, which have the tendency and capacity to mis- 


lead and deceive the public as to the actual retail prices of petitioners’ 
watches 


Petitioners attach price tickets to all their 
watches.” A price ticket is a label or tag upon which 
a dollar amount is printed for exhibition to a pros- 
pective purchaser.” The Commission found that such 
amount is a representation to the customer that the 
article is actually sold at retail at that price (JA 
123). 


15 Br. 5: see also physical exhibits CXs 44, 47, 50, 53, 56, 60, 
92, 95, and 98 with attached price tags. 

164A] preticketing policy can lead to deception when dealers 
habitually market 2 product at substantially less than the pre- 
ticketed price. The courts have been quite unanimous in up- 
holding the Commission’s position that in such circumstances 
the tendency of preticketing is to beguile the public into think- 
ing that they are getting bargain and that this constitutes 
an unfair method of competition.” Rayex Corp. v. Federal 
Trade Commission, 317 F. 2d 290, 292 (2d Cir. 1963). 
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Petitioners also disseminate, inter alia, price lists 
and catalog sheets listing certain advertised retail 
prices of their depicted watches.” The Commission 
also found that petitioners’ advertised retail prices in 
their catalog sheets represent to the purchaser that 
such prices are the actual retail prices at which their 
watches are sold (JA 123). The record demonstrates 
and petitioners admit (Br. 5), that the retail prices 
listed in their catalog sheets and on their price 
tickets are appreciably in excess of the highest price 
at which substantial sales at retail are made, whether 
through the catalog media or regular retail jewelers.” 
The Commission found that petitioners’ preticketed 
and advertised retail prices were fictitious and decep- 
tive, and were not disseminated in good faith as an 
honest estimate of the actual retail selling price.” 
The examiner found, and this finding was affirmed by 
the Commission, the following: 


The evidence as to the deceptive nature of the 
advertising and use of the list prices, whether 
[it] be in general advertising, catalog sheets 
or * * * preticketing is * * * sufficient to sup- 
port remedial action * * *. [JA 110, 123.] 


The mechanics of catalog selling, buying, and ad- 
vertising are clearly manifested in the record and are 
summarized here. Waltham’s watch sales approxi- 


Br. 5; eg., CX 12, JA 96-97; CX 16A; CX 18, JA 98- 
99: CX 19, JA 100; CX 20; CX 22, JA 101-2; CX 96D-F, 
J-M, Q-Z-24, JA 103-4; CXs 128, 132. 

18 F.g., witness Bodin purchased a Waltham watch having a 
price ticket of $120.00 at retail for $45.00 (JA 89). 

2° Nowhere in petitioners’ brief do they set out the facts of 
record which they contend (Br. 10, 23-25) do not support the 
Commission’s findings. 
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mate $6,000,000 a year to catalog wholesalers, and 
account for 50 percent of its business (JA 62; Tr. 
391). It was stipulated that Waltham prepares and 
prints all its catalog sheets which depict its products, 
and which are submitted to the various catalog houses 
to become a part of a general merchandise catalog 
available to the public (JA 67-69, 73-74). The sheets 
contain pictorial advertisements of model watches, 2 
prief description thereof, and an advertised retail 
price appearing opposite a coded price.” The coded 
price appears in a number-letter sequence (€.9-> 
4300W 2995), the latter four digits, or those appearing 
after the letter, being the actual price ($29.95) at 
which the watch is always sold (Br. 5; JA 69, 73-74). 

Catalog houses sell not only to resellers, such as re- 
tailers, but also directly to consumers (JA 71, 73, 75, 
88-90, 92)." To the catalog-buying consumer the 


———— 

20 See CX 12, JA 96-97; CX 96Q, JA 104 for a variation 
where an advertised retail price is crossed out and the “Now 
Only” or coded price remains. 

21 Petitioners can not deny their awareness of the catalog 
house practice of selling only at coded prices and not at the 
greatly inflated advertised retail price, since they prepare 
and print all Waltham catalog sheets containing coded prices. 
In fact, one catalog house sought Waltham catalog sheet “proofs 
showing our coding in position for our final approval” (CX 
119, JA 165). See, e.g. CX 164A; CX 18, JA 98-99; CX 19, 
JA 100; CX 2: CX 22, JA 101-2; CX 963, JA 1084: CXs 
128, 1382. Instructions for deciphering the actual or coded 
price of Waltham watches appear in the catalog (JA 70). 

22 Catalog sales of Waltham watches to consumers are sub- 
stantial—40% to 45% of a catalog wholesaler’s business being 
consumer sales (JA 72). The General Merchandising Company 
alone sold over $90,000 during the last quarter of 1959 (JA 
67-68; CX 100). In one small town the company had over 
1,000 catalog-buying consumers (JA 72); see also JA TL. 
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actual retail price of a Waltham watch is the coded 
price, not the advertised retail price listed in the 
catalog (Br. 5; JA 70-72, 88-92). To the catalog- 
buying retailer the coded price is ‘‘dealers cost,’”’ and 
the retailer’s markup is added to obtain the actual re- 
tailer-jeweler’s price. 

The record reveals that the coded price, which all 
catalog customers pay (Br. 5; JA 25-26, 70, 73-74), is 
always substantially less than Waltham’s advertised 
retail price.* Indeed, petitioners even stipulated that 
no one ever purchases at the advertised retail price 
when buying through the catalog (JA 70-71, 73-74). 
Occasionally, a retailer can purchase at 10 percent less 
than the coded price enabling him to resell to con- 
sumers at the coded price, while maintaining a profit 
margin of 10 percent (JA 91). However, most 
catalog-buying retailers purchase at the coded price 


2 


Exhibit “Now only” or actual retail | Advertised 
price in code retail price 


—_—$_————- —— - a 


CX 12A, JA 96... (3493030) $30. 30 $110.00 
CX 12B, JA 97... * (2545K3170) 31.70 125.00 
CX 22, JA 101. a (44495830) 58. 30 175.00 
CX 22, JA 101 (4450P 9260) 92.60 275.00 


See also CX 164A; CX 18, JA 98-99: CX 19, JA 100; CX 
20: CX 96, JA 103-4 for identical mechanics. 

24 E.g., consumer witness Harral paid the coded price of 
$15.95 for a watch advertised at $54.95 (JA 88). Another pur- 
chased 2 “Waltham” for $45.00, preticketed at $120.00 (JA 89). 
Still others paid coded prices of $15.82 and $24.45 for watches 
advertised at $55.00 and $71.50, respectively (JA 82, 85-86; Tr. 
949, 257). 

23 Some retail stores maintain catalogs and will sell Waltham 
watches via the catalog to the over-the-counter consumer at 
the coded price (JA 92). Such retailers never sold at the 
catalog’s advertised retail price ( JA 93). 
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and add a markup to attain their retail price. Peti- 
tioners’ own evidence establishes that the retailers’ 
markup on watches in the United States is normally 
100 percent (JA 76-77). 

Thus, the record makes clear, as manifested by 
the chart in the margin, that even the retailer, buying 
at the coded price, would always resell Waltham 
watches at substantially less than petitioners’ adver- 
tised retail price.” The record shows that the high- 
est retail price at which Waltham’s watches would 
ever be sold is the coded price plus the 100 percent 
markup. In every record instance (e.g., chart), this 
leaves the advertised retail price substantially in ex- 
cess of the actual retail price of petitioners’ product 
(JA 68-69). 

The truth of the above is borne out by the only 
retailer placed on the stand by the defense. Retailer 


Watch Cost Data 


D 
Highest actual 
Retail dealer's |retail selling price Advertised C-B represented 
cost or coded price| applying retailer's retail price fictitious savings 
100% markup 


$60.70 $79. 50 $18.80 
53.60 85.00 31.40 
49.30 85. 00 35.70 
56. 60 79. 50 22.90 
60. 50 95. 00 3.50 
60.70 97.50 36. 80 
54.80 71.50 16.70 
75.00 92.50 17.50 
66.80 95. 00 28.20 
39. 80 49. 50 9.70 
62.30 100.00 37.70 
31.80 57. 50 25.70 


Column “A” is the coded price or dealer's cost for certain of petitioners’ watch models, 
“C" is their advertised retail price appearing on a price ticket or in catalog sheets for that 
model (JA 25-26). “‘B’ is the actual retail selling price arrived at by applying the normal 
100 percent markup to a retailer's cost, the coded price (JA 76-77). 
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Andres purchased a Waltham watch, advertised at 
$120.00, for the coded price of $46.50 (JA 95). He 
resold this watch at retail for $80.00, or some $40.00 
less than Waltham’s advertised retail price (JA 95). 
Mr. Andres testified that while he always sells 
Waltham watches above his cost, the coded price, he 
never receives the preticketed or advertised retail 
price indicated in the catalog (JA 95).” 

It is apparent, in view of all the evidence, that 
petitioners’ advertised retail prices are never the ac- 
tual retail selling prices, and are always substantially 
in excess of the highest retail prices at which 
Waltham products are sold. Moreover, petitioners’ 
attempted justification of their preticketing practice 
by producing defense witness Heald resulted in its 
condemnation. Heald, Executive Secretary of the 
Wisconsin Retail Jewelers’ Association, not only con- 
demned the practice of ‘‘excessive preticketing’’ but 
also believed Waltham was guilty of ‘‘excessive price 
tagging’? (JA 77). The evils of fictitious pricing 
were expressed by petitioners’ own witness, as follows: 

* * * T do know that * * * Waltham Watch 
Company was disposing of their watches hy 
excessive pre-ticket with a@ fictitious bargain 
* * * [JA 78; see also JA 79-80]. 
The mechanics of the deception were even explicated. 
For instance, a retail jeweler points to a price tag 


27 He purchased another watch at the coded price of $48.65 
which had an advertised retail price of $135.00 (Tr. 345-44). 
Even applying the normal retailers markup of 100 percent to 
the retailers cost, the coded price, the actual retail selling 
price would be $97.30, substantially less than petitioners’ adver- 
tised retail price of $135.00. See also JA 94 where he resells 
watches for $60 less than the advertised retail price. 
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saying ‘‘this is the price,’’ and then proceeds to inform 
the consumer of his lower price thereby making the 
sale (JA 77). Consumers testified that they com- 
pared the coded price in the catalog with the adver- 
tised retail price, believed the latter to be the actual 
retail price, and thought they were saving the differ- 
ence (JA 80-81; Tr. 273). 

This Court has on two occasions recently condemned 
deceptive pricing practices: Giant Food Inc. v. Fed- 
eral Trade Commission, 116 U.S. App. D.C. 227 
(1963), 822 F. 2d 977; Helbros Watch Company, 
Inc. v. Federal Trade Commission, 116 U.S. App. D.C. 
231 (1962), 310 F. 2d 868, cert. denied, 372 U.S. 976 
(1963) .” 

In the latter case the court said (310 F. 2d at 869): 


Fictitious pricing in the form of false ‘‘pre- 
ticketing’’ is the now wide spread practice, par- 
ticularly among, but by no means limited to, 
manufacturers, of representing, usually on the 
package or the article itself, a retail price sub- 
stantially higher than the actual price to the 


28 Petitioners choose to ignore the precedents in this Court 
but claim, relying upon three Commission cases (Br. 25-27), 
that there is an internal agency dispute concerning the Com- 
mission’s Pricing Guides and that this somehow, though unex- 
plained, affects them. Petitioners admit (Br. 25) that the re- 
sults of two cases are consistent with that here and that the 
third was dismissed for insufficient evidence. Because various 
Commissioners on different facts differ from case to case, while 
the decisions of the majority remain consistent, is no basis for 
reversal. Dissenting on the facts is a common practice that 
occurs daily in our judicial system. 

2 For a recent case involving both fictitious pricing and false 
guarantees, see Coro, Inc. Vv. Federal Trade Commission, 1st 
Cir. No. 6267, November 10, 1964. 
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consumer. Its vice is its deception and the un- 
derstandable inability of the price-conscious 
consumer to control his urge to make a ‘‘good 
buy.”’ 

In the Giant case it was held that “a manufacturer 
can be prevented from placing a deceptive price on its 
product * * *,”” and the Second Circuit is ‘in com- 
plete agreement with the Commission and the other 
Circuits that this apparently prevalent practice is not 
to be condoned and that such deception of the buying 
public should be eliminated.” Rayex Corp. V. Fed- 
eral Trade Commission, supra, 317 F. 2d at 292. 

In Helbros, supra, this Court held that since there 
was no dispute as to the illegality of fictitious pric- 
ing,” the only question remaining was whether the 


3° This Court concluded in that case (322 F. 2d at 985) that 
this determination is within the power and province of the 
Commission, not the courts: 

“Jt is the function of the Commission to pass upon the 
weight to be accorded to the evidence before it; and to make 
the choice, if necessary, between varying inferences which might 
be drawn therefrom. The possibility of drawing either of two 
inconsistent inferences from the evidence does not prevent the 
Commission from drawing one of them.” 

2% (The meaning of advertisements or other representations 
to the public, and their tendency or capacity to mislead or 
deceive, are questions of fact to be determined by the Commis- 
sion and should be upheld by a reviewing Court unless arbi- 
trary or clearly wrong. Kalwajtys v. F .7.C., [237 F. 2d 654, 
636 (7th Cir. 1956)]; see also A.P.W. Paper Co. v. F.T.C., 149 
F. 2d 424 (2d Cir. 1945), aff'd, 328 U.S. 193 * * * (1946) 5 
Gulf Oil Corp. v. F.TC., 150 F, 2d 106 (Sth Cir. 1945).” 322 
F, 2d at 982, n. 12. 

x2“Fictitious prices are illegal even though it is obvious to 
the sophisticated that the price tag is only a come-on. ‘The 
law is not made for the protection of experts, but for the pub- 
lic—that vast multitude which includes the ignorant, the un- 
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Commission’s finding “is supported by substantial 
evidence upon the record viewed as a whole” (310 F. 
2d at 869). Helbros, like Waltham, sold about half 
of its preticketed watches to catalog houses which re- 
sold the watches to consumers and retailers. There, 
like here, the evidence showed “‘that petitioners knew 
of the practice of * * * catalog houses to sell far be- 
low the pre-ticketed price * * *’’ (310 F. 2d at 870, n. 
7). Waltham, of course, is aware that its watches are 
never sold at its preticketed or advertised retail price 
because it prints and proofs all catalog sheets contain- 
ing the coded prices at which the watches are actually 
sold (CX 119, JA 105). Moreover, even defense wit- 
ness Andres testified that, as a retailer, he never sells 
at the preticketed or advertised retail price (JA 95). 
This Court in Helbros rejected arguments substan- 
tially identical to those made here (Br. 10-11), even 
though in that case there was “some evidence that the 
jobbers and ordinary retail jewelers sell their watches 
at the pre-ticketed price’ (310 F. 2d at 870). No 
such evidence exists here. 

Petitioners, by suggesting (Br. 5, 10) that a catalog 
sale is not a sale at retail and therefore no substan- 
tial evidence exists that Waltham watches sell at 
retail below the preticketed or advertised retail price, 
reiterate the same argument that was rejected in 
Helbros: “A retail sale is the transaction by which the 
merchandise comes into the possession of the ultimate 
consumer, regardless of the title by which the vendor 


thinking and the credulous, who, in making purchases, do not 
stop to analyze, but are governed by appearances and general 
impressions.’ 310 F. 2d at 869, n. 4. 
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may choose to denominate himself’? (310 F. 2d at 
870). Catalog houses do retail Waltham watches 
direct to the consumer at the coded price which is 
always substantially below petitioners’ preticketed or 
advertised retail price.* The clinching factor here 
is that 50% of all Waltham sales are to catalog houses 
which market Waltham products to consumers, di- 
rectly and through retailers, at prices always sub- 
stantially below petitioners preticketed or advertised 
retail prices (supra, pp. 23-6). This Court believed 
that since at least 40% of all sales of Helbros watches 
were through catalog houses at substantially less than 
the preticketed price, “[t]his is sufficient to constitute 
fictitious pricing.” “ 

In this case petitioners did not, and could not, rebut 
the evidence that their watches are always resold at 


As previously stated, catalog-buying retailers paying the 
coded price, after applying normal markups, still sell over-the- 
counter to consumers at substantially less than petitioners’ ad- 
vertised retail or preticketed prices. See n. 26, supra, p. 25. 
Although the catalog-buying consumer might have saved money 
by buying through the catalog rather than over-the-counter, 
the savings were not those represented by the difference be- 
tween the coded price and the advertised retail price, but the 
difference between the coded price and the retailers’ markup. 
This retail price is still substantially lower than petitioners’ 
advertised retail price. Deception, of course, was still em- 
ployed, and it is this misleading initial contact with the public 
which violates the law. Carter Products, Inc. v. Federal Trade 
Commission, 186 F. 2d at 824; Federal Trade Commission v. 
Standard Education Society, 302 U.S. 112, 115-16 (1937) ; 
Fairyfoot Products, Inc. v. Federal Trade Commission, 80 F. 
2d 684, 687 (7th Cir. 1935). 

4310 F. 2d at 869-70, citing Baltimore Luggage Co. v. Fed- 
eral Trade Commission, 296 F. 2d 608, 611 (4th Cir. 1961), cert. 
denied, 369 U.S. 860 (1962). 
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retail at prices which are substantially less than the 

advertised retail prices.” 

IV. There is substantial evidence in the record to support the findings of 
the Commission that petitioners’ advertisements of guarantee have the 


tendency and capacity to mislead and deceive the public as to the nature, 
extent, conditions, and manner of performance of their watch guarantees 


It is unnecessary to examine all of the numerous 
advertisements in evidence, for it is undisputed that 
petitioners advertise their watches as “Guaranteed,” 
“Bully Guaranteed,” ‘Lifetime Guaranteed,’’ and 
“Unconditionally Lifetime Guaranteed.”” Such rep- 
resentations are featured prominently on all of peti- 


a 


tioners’ catalog sheets and tags attached to their 


watches. 

It should be made clear at the outset that the com- 
plaint in this case is directed at the misleading 
advertisements and representations of guarantee, and 
not at the terms of the guarantee itself. Nowhere in 
the advertisements do petitioners reveal that there is 
a charge imposed before the watch will be repaired 
pursuant to guarantee. This is not disclosed until a 


* Petitioners contest (Br. 10-11, 25) the Commission's refer- 
ence to its Guides Against Deceptive Pricing, 29 Fed. Reg. 178 
(1964), as being an aid to petitioners in complying with the 
order. The Guides themselves state that “the Guides are not 
intended to serve as comprehensive or precise statements of 
law, but rather as practical aids to the honest business man 
who seeks to conform his conduct to the requirements of fair 
and legitimate merchandising.” They serve as a caveat “to the 
unscrupulous few whose aim it is to walk as close as possible 
to the line between legal and illegal conduct.” Therefore, any 
factual situation, like here, which is clearly at variance with 
the minimum guidelines for fair pricing practices, is sufficient 
to support a cease and desist order. Petitioners’ representation 
of a fictitious bargain (JA 78) is proof of a lack of good-faith 
honest. estimate of the actual retail price. 
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purchase is made and the purchaser has access, for 
the first time, to the actual terms of the guarantee.” 
Then he learns to his surprise, as shown by the evi- 
dence, that he must pay at least $1.00 for the repair 
of his watch. 

It is sufficient if the advertisements themselves are 
in evidence to prove their falsity,” Aronberg v. Fed- 
eral Trade Commission, 132 F. 2d 165, 168 (7th Cir. 
1942), and it is settled that “ [t]he Commission may 
require advertisements to be so carefully worded as 
to protect the most ignorant and unsuspecting pur- 
chaser.’”? Progress Tailoring Co. V. Federal Trade 
Commission, 153 F. 2d 103, 105 (7th Cir. 1946). 

We submit that the advertising material and cata- 
log sheets in the record here are more than substan- 
tial evidence of the deceptive character of the repre- 
sentations.* The court in Parker Pen Co. V. Federal 
Trade Commission, 159 F. 2d 509, 511 (7th Cir. 1946), 
stated: 

%6 Petitioners rely (Br. 30) solely on a guarantee certificate 
(CX 28A) which is inserted into 2 watch box (JA 32-34) and 
is rarely if ever seen or read by a prospective purchaser until 
after the sale is completed. 

3? Proof of actual deception of purchasers need not be shown 
in Federal Trade Commission proceedings. Koolish v. Federal 
Trade Commission, 129 F, 2d 64, 65 (7th Cir. 1942), cert. 
denied. 317 U.S. 683; Perloff v. Federal Trade Commission, 
150 F. 2d 757, 759 (3d Cir. 1945); Charles of the Ritz Dist. 
Corp. v. Federal Trade Commission, 143 F. 2d 676, 680 (2d 
Cir. 1944). It is sufficient that the advertisements have the 
tendency and capacity to deceive. Federal Trade Commission 
v. Algoma Lumber Co., 291 US, 67, 81 (1934). 

See ¢.g., CX 12, JA 96-97; CX 18, JA 98; CX 19, JA 100; 
CX 22, JA 101-2. 
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After viewing all the advertisements we can 
not say as a matter of law that the Commis- 
sion was arbitrary in inferring that deception 
might occur to an inattentive reader of the 
advertisement, misleading him into the belief 
that purchase of such a pen would give him a 
lifetime of satisfactory use, with no expendi- 
ture required. 

* * * * * 
*** Their purport * * * is that the Com- 
mission’s duty is to protect the casual, one 
might even say the negligent, reader, as well as 
the vigilant and more intelligent and discern- 
ing public. [Emphasis supplied.] 


In discussing the legal incidents of a “guarantee” 
the court said: ‘‘Aside from Cobb v. Truett, * * * 
the law seems silent. From such silence we deduce 
the inference that a guarantee per se negatives the 


idea of a further consideration” (159 F. 2d at 511). 
It should be pointed out that in the Parker Pen 
case the advertisements stated, in small print located 
some distance from the statement of ‘‘lifetime guaran- 
tee,’’ that there was a service charge. In the instant 
case not even that type of disclosure was made. 
Even though not required to do so, the Commission 
did call members of the purchasing public as witnesses 
to prove that petitioners’ advertisements are mislead- 
ing. No witness for the Commission that observed 
Waltham’s representations of guarantee understood 
that there was to be a service charge for repairs, and 
they were very much surprised upon learning that a 
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service charge was assessed.” “Advertising of a so- 
called ‘lifetime guarantee’ without clear disclosure 
that a charge is made in conjunction therewith is an 
unfair and deceptive trade practice.” Clinton Watch 
Co. v. Federal Trade Commission, 291 F. 2d 838, 840 
(7th Cir. 1961); Parker Pen Co. v. Federal Trade 
Commission, 159 F. 2d 509, 511 (7th Cir. 1946). It 
is this misleading first contact with the public, in- 
ducing a purchase based upon a representation of 
guarantee, which violates the law. Carter Products, 
Inc. v. Federal Trade Commission, 186 F. 2d 821, 824 
(7th Cir. 1951). 

Moreover, the purchaser buying via catalog sheets 
is even more vulnerable to deception than under ordi- 
nary circumstances, since he cannot examine the guar- 
antee certificate and discover the service charge until 


after purchase and receipt of the watch. Plainly the 
practice is unfair and deceptive, and was properly 
prohibited by the Commission’s order. 


soe * * * T couldn't figure out when the guarantee was to 
be a lifetime guarantee * * * why I would have to pay * * ed 
two months later for the thing” (JA 86). See also JA 78-84, 
86-87. See CX 71 as exemplary of consumer attitudes: “(T]he 
watch was still in warranty and [I] was of the opinion that 
there should be a no-charge repair.” See also CX 79. 
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CONCLUSION 


For the foregoing reasons, the Commission’s order 
to cease and desist should be affirmed and enforced.” 
Respectfully submitted. 


James McI. HENDERSON, 
General Counsel, 


J.B. TRUiy, 

Assistant General Counsel, 
CuHarues C. Moore, Jr., 
Lester A. Kiavs, 


Attorneys, 
Attorneys for the Federal Trade Commission. 


WasHINcTOon, D.C. 
November 1964. 


“To the extent that the order of the Commission is af- 
firmed, the court shall thereupon issue its own order command- 
ing obedience to the terms of such order of the Commission.” 
Federal Trade Commission Act, Sec. 5(c), 52 Stat. 113, 15 
U.S.C. 45(c). 


APPENDIX 


United States Court of Appeals for the District 
of Columbia Cireuit 


Received June 24, 1964 
DIVISION OF APPEALS 
No. 18,647, September Term, 1963 


Wa.LtHAM WatcH Company, A CORPORATION, AND 
Harry ARONSON, BEN CoLe anv Morris Drarr, IN- 
DIVIDUALLY AND AS OFFICERS OF SAID CORPORATION, 
PETITIONERS 

v. 
FEDERAL TRADE COMMISSION, RESPONDENT 


Before: Fauy, Circuit Judge, in Chambers. 
PREHEARING ORDER 


Counsel for the parties in the above-entitled case 
having submitted their stipulation pursuant to Rule 
38(k) of the General Rules of this Court, and the 
stipulation having been considered, the stipulation is 
hereby approved, and it is 

OrverED that the stipulation shall control further 
proceedings in this case unless modified by further 
order of this court, and that the stipulation and this 
order shall be printed in the joint appendix herein. 

Dated: June 24, 1964. 

(1a) 


In the United States Court of Appeals for the District 
of Columbia 


Entered June 23, 1964 
Civil Action No. 18,647 


Watruam WatcH Company, A CORPORATION, AND 
Harry Aronson, BEN Cote anp Morris DraFt, In- 
DIVIDUALLY AND AS OFFICERS OF SAID CORPORATION, 
PETITIONERS 

v. 


FEDERAL TRADE COMMISSION, RESPONDENT 
PREHEARING STIPULATION AS TO ISSUES 


I. It is stipulated by and between petitioners and 
respondent, subject to the approval of the Court, that 
the issues presented in this review may be stated as 
follows: 

A. Is there substantial evidence to support the find- 
ings of the Commission that petitioners have falsely 
advertised the number of jewels in their watches 
which serve the purpose of protecting against wear 
from friction by providing a mechanical contact with 
a moving part at a point of wear? 

B. Is there substantial evidence in the record to 
support the findings of the Commission that petition- 
ers have falsely represented that their watches are 
manufactured in their entirety in the United States 
by the original Waltham Watch Company of Massa- 
chusetts ? 

C. Is there substantial evidence in the record to 
support the findings of the Commission that petition- 
ers furnish venders with preticketed, list or adver- 

(2a) 


3a 


tised retail prices, which have the tendency and capac- 
ity to mislead and deceive the public as to the actual 
retail price of petitioners’ watches? 

D. Is there substantial evidence in the record to 
support the findings of the Commission that petition- 
ers’ advertisements of guarantee have the tendency 
and capacity to mislead and deceive the public as to 
the nature, extent, conditions, and manner of per- 
formance of petitioners’ watch guarantees? 

II. It is also stipulated that the foregoing state- 
ment of issues, while sufficiently inclusive and as ac- 
curately formulated as is practicable at this time, is 
not necessarily a final formulation thereof. 

Respectfully submitted. 

(S) Ben Paul Noble, 
Ben Pauw NOoBLg, 
Attorney for Petitioners, 
(S) J.B. Truly, 
J. B. Truty, 
Assistant General Counsel, 
(S) E. K. Elkins, 
E. K. Evxkixs, 
Attorney, 
(S) Lester A. Klaus, 
Lester A. Kaus, 
Attorney, 
Attorneys for Respondent, 
Federal Trade Commission 
Wasuinoton, D.C. 
Dated: June 16, 1964. 
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